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S. 438, the IRRIGATE Act 


WEDNESDAY, MARCH 4, 2015 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:30 p.m. in room 
628, Dirksen Senate Office Building, Hon. John Barrasso, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

The Chairman. Good afternoon. I call this hearing to order. 

Today, the Committee will examine S. 438, the Irrigation Reha- 
bilitation and Renovation for Indian Tribal Governments and Their 
Economies Act or the IRRIGATE Act. 

Senator Tester and I introduced the IRRIGATE Act with bipar- 
tisan support, earlier this month. I want to thank him, along with 
Senator Daines, Senator Mike Enzi, Senator Orrin Hatch, and Sen- 
ator Michael Bennet, for co-sponsoring this important piece of legis- 
lation. 

I also want to welcome my friends, Harry LaBonde, Director, Wy- 
oming Water Development Commission. Thank you very much for 
being here. I welcome Mitch Cottenoir, the Tribal Water Engineer 
of the Eastern Shoshone and Northern Arapaho Tribes in Wyo- 
ming. Mr. Cottenoir has testified before this Committee on irriga- 
tion issues in the past. Both witnesses are very familiar with the 
challenges facing irrigation projects. 

In the late 1880s and early 1890s, the Department of Interior ini- 
tiated irrigation projects across Indian reservations in the west. 
These irrigation projects were intended to be a central component 
for tribal economies. Construction of these projects ended sometime 
in the 1940s and many irrigation projects were never fully com- 
pleted. In 2006, the Government Accountability Office found many 
of these projects were plagued by maintenance issues, structural 
deficiencies and insufficient funding for project operations. 

In recent years, the Committee has held two hearings on Indian 
irrigation projects, a field hearing in Wyoming in 2011 and an over- 
sight hearing in September 2014. Those hearings confirmed a seri- 
ous backlog in deferred maintenance exists and continues to grow. 

Many ranchers and farmers, both Indian and non-Indian, still 
depend on the Bureau of Indian Affairs to deliver water for their 
needs. While the Bureau has indicated the current backlog costs 
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exceed $567 million, some Indian tribes have estimated it may be 
even higher than that, much higher. 

Today, the Indian Irrigation Program is responsible for the over- 
sight and administration of these projects that deliver water to 
over 25,000 users. One of these projects is on the Wind River Res- 
ervation in my home State of Wyoming. 

The photos before the dais are taken from various parts of the 
Wind River Irrigation Project. In the photos you see before you, 
there is a comparison of structures on the reservation. The left 
photo represents the ancient deteriorating infrastructure still in 
use on the reservation. The other photo represents the dramatic 
improvement that has occurred in the few areas where these sys- 
tems are rehabilitated and adequately maintained. 

The next set of photos shows the basics of the irrigation system. 
On the left, you see the grating system put in place by the Bureau 
of Indian Affairs. You can also see the brush overgrown around the 
canal. 

On the right, you see that modest rehabilitation efforts can 
transform these structures. In this case, the tribes contributed with 
the State for that rehabilitation. 

This legislation would also facilitate more collaboration between 
the tribes and the States. Many other Indian irrigation projects are 
in the States of members who sit on this Committee, including 
Montana, Washington, Arizona, New Mexico and Idaho. 

Careful management of the water in Indian communities is es- 
sential if we are to ensure a reliable supply for the future. The IR- 
RIGATE Act would bring the Indian irrigation projects into the 
21st century. 

It would authorize $35 million each year beginning in fiscal year 
2016 until fiscal year 2036 to begin addressing the deferred main- 
tenance needs. The bill would also require a study on the operation 
of these projects. These projects continue to be a very important 
source of income and economic development for the surrounding 
communities. 

The Federal Government’s promises to Indian country to build 
and maintain these projects needs to be fulfilled. This bill is a start 
in the right direction. 

Finally, I am disappointed that the Department of Interior did 
not submit their testimony until 11:15 a.m. this morning. I under- 
stand it was not necessarily the department delaying the testimony 
but rather the Office of Management and Budget. 

Regardless, I hope we don’t see this happen again. These delays 
only serve to diminish the productivity of these important hearings. 

Vice Chairman Tester, would you like to make an opening state- 
ment? 


STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. I would and thank you, Mr. Chairman. I appre- 
ciate your holding this legislative hearing on the IRRIGATE Act. 

I also want to thank Councilman Headdress for being here today 
and making the trip from Fort Peck. We send our thoughts and 
good wishes to Chairman Stefani as he continues to heal and re- 
cover back in Montana. 
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As Chairman Barrasso mentioned, irrigation systems are critical 
components on a number of reservations in Indian country. Unfor- 
tunately, what seems to be par for the course with a lot of tribal 
issues is we never have done a good job in ensuring the tribes have 
the resources they need to make these irrigation systems success- 
ful. 

This bill is a step in the right direction as it provides the mecha- 
nism to fund deferred maintenance on these irrigation projects that 
have built up over decades. This bill would fund maintenance for 
17 of the biggest irrigation projects across Indian country. 

That is why I have joined the Chairman in sponsoring this bill. 
This bill was first included as a part of the authorized Rural Water 
Projects Completion Act in the last Congress. That bill had three 
components, all of which benefited Indian country. 

In addition to irrigation provisions, that legislation would have 
finally provided funds to complete construction of six authorized 
rural water projects. Some of these projects are located on or near 
reservations but like irrigation systems, these projects benefit both 
Indian and non-Indian stakeholders throughout their service areas. 

The Rural Water Projects bill would have also saved funding to 
pay for future tribal water settlements across the country. In each 
Congress, we are faced with a number of tribal water settlements 
that must be authorized. Instead of scrambling to find funds for 
each specific settlement, the Rural Water Projects bill would have 
created a dedicated funding stream similar to what has worked 
well in the past. 

Several of the recently enacted tribal water rights settlements 
have actually included rehabilitating irrigation systems as well. In 
my mind, it really makes sense to consider these water issues in 
a more comprehensive manner. 

I’ve also received letters from a number of tribes that support a 
larger package and who are interested in long term planning and 
funding for rural water projects and water settlements. I couldn’t 
agree more. 

We cannot continue to authorize water settlements and water 
projects without a plan to fund them. Accordingly, I expect to re- 
introduce the Rural Water Projects bill in the next few weeks. I 
look forward to working with my colleagues on this Committee and 
others to address the broader needs of Indian country. 

For today, I am happy to hear from our witnesses about the im- 
portance of Indian irrigation systems in their communities and how 
we can work to improve those systems and address tribal water 
issues across the board. 

With that, Mr. Chairman, I appreciate your holding the hearing. 
Thank you. 

The Chairman. Thank you, Mr. Vice Chairman. 

Senator Daines? 

STATEMENT OF HON. STEVE DAINES, 

U.S. SENATOR FROM MONTANA 

Senator Daines. I want to give a warm welcome to Councilman 
Headdress. Welcome to Washington. You brought some of that 
Montana snow to the wrong place. We are going to send it back 
home, I think. 
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Thinking about your reservation, it is the size of Delaware, 2 
million acres, 2,000 square miles. With a Vice President who comes 
from Delaware, we have a councilman here who has a reservation 
that is nearly the size of Delaware. It kind of helps us understand 
the scope required in these water projects and the importance of 
them. 

I offer you a warm welcome from both Senator Tester and myself 
to Washington. 

The Chairman. Thank you, Senator Daines. 

We would now like to hear the testimony from our witnesses. 
Please try to keep your comments within five minutes. 

We will start with the Honorable Kevin Washburn, Assistant 
Secretary, Indian Affairs, Department of the Interior. 

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT 

SECRETARY— INDIAN AFFAIRS, DEPARTMENT OF THE 

INTERIOR 

Mr. Washburn. Thank you, Chairman, Vice Chairman and Sen- 
ator. 

We are very happy to be here. I want to personally apologize 
about the lateness of our testimony. That is all on me. It is not 
OMB’s fault. We have had a lot of hearings lately. In fact, the Sec- 
retary was testifying this morning at the Senator Appropriations 
Committee. It is hard for us to turn around testimony on time, we 
have so many hearings. 

I will take ownership of that and again, I apologize because I 
know your staff needs time to prepare and you need time to pre- 
pare. 

Thank you for your leadership on this issue. You and the Vice 
Chairman have had a laser-like focus on the importance of irriga- 
tion projects. I want to commend you for that. This issue would not 
be getting the attention it does if you hadn’t kept it as focused. 

In the interest of time, I am largely going to stand on my written 
testimony but I want to raise two modest pieces of good news for 
you before I stop. 

First of all, I want to talk a little bit about the Land Buy Back 
Program. One piece of good news is the Cobell settlement which 
was negotiated by the Secretary of the Interior and the President 
and enacted by this Congress, this Committee had a big role in 
that, has made some forward progress. 

One of our problems with irrigation systems is we need to assess 
the owners of interest in agricultural land, the trust land. Many of 
those are in fractionated ownership and we often don’t bill the peo- 
ple that have tiny little interests. We are now consolidating those 
interests and that will produce more accessible land and ultimately 
produce better recoveries, more recovery of the cost of irrigation 
projects. That is one piece of good news. 

The other piece of good news is the President’s proposed budget 
which has a $1.5 million increase for irrigation O&M recommended 
to Congress. That is a roughly 12 or 13 percent increase over what 
we have in the current fiscal year. 

The President has exercised some leadership. I realize it is mod- 
est leadership in this regard because we have a lot of priorities, but 
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I do want you to know we are trying to fund irrigation projects bet- 
ter. 

I thank you again for your leadership. I think I will stop there 
and take your questions whenever you are ready. 

[The prepared statement of Mr. Washburn follows:] 

Prepared Statement of Hon. Kevin Washburn, Assistant Secretary — Indian 
Affairs, Department of the Interior 

Good afternoon Chairman Barrasso, Vice Chairman Tester, and members of the 
Committee. My name is Kevin Washburn and I am the Assistant Secretary for In- 
dian Affairs at the Department of the Interior (Department). Thank you for inviting 
the Department to provide testimony on S. 438, the Irrigation Rehabilitation and 
Renovation for Indian Tribal Governments and Their Economies Act, a bill to pro- 
vide for the repair, replacement, and maintenance of certain Indian irrigation 
projects. We appreciate the Committee’s continued leadership on the daunting chal- 
lenge the Department faces on addressing the deferred maintenance at the 17 Bu- 
reau of Indian Affairs’ (BIA) Irrigation projects. 

Larry Roberts, Principal Deputy Assistant Secretary for Indian Affairs, for the De- 
partment, testified before this Committee last September and provided an overview 
of the Irrigation Projects in Indian Country, along with the BIA’s Irrigation Pro- 
gram’s accomplishments, Irrigation project condition assessments, and the deferred 
maintenance estimates for our 17 BIA Irrigation Projects. S. 438 seeks to address 
the deferred maintenance for the BIA’s Irrigation Projects by identifying the eligible 
projects, establishing a priority for allocating $35 million per year to our BIA Irriga- 
tion projects for twenty-two years to carry out the maintenance, repair and replace- 
ment activities at the irrigation projects. S. 438 also provides for establishing pro- 
grammatic goals and conducting a study aimed at improving program and project 
management, and performance of BIA irrigation projects with a report to be deliv- 
ered to Congress within 2 years. The Department supports the goals of working 
with tribes to address the maintenance of irrigation projects, and we look forward 
to working with you to address the best means of doing so given current budget con- 
straints and the ability of irrigation projects to financially sustain themselves in the 
long run. 

Background 

The Federal Government has been involved with Indian irrigation since the Colo- 
rado River Indian Irrigation Project was authorized in 1867. In the early 1900s, 
Congress began authorizing funding for the construction of numerous Indian irriga- 
tion projects in the western United States. At that time, the Indian Irrigation Serv- 
ice led construction and early administration of the projects. In the late 1930’s and 
through the 1940s, as construction activities wrapped up on most projects, the In- 
dian Irrigation Service ceased to exist and operation and maintenance (O&M) was 
transferred to the BIA, where it continues today. Many of these programs began at 
a time when Federal policies were far different. These irrigation projects remain 
very important today to the communities they serve. The BIA irrigation program is 
responsible for oversight and administration of fifteen revenue-generating Indian ir- 
rigation projects that provide service and water delivery to over 25,000 customers 
and 750,000 acres of land in Indian Country. The asset inventory and program re- 
sponsibilities also include BIA-owned facilities at non-revenue generating irrigation 
projects, including the Navajo Indian Irrigation Project in New Mexico and Pyramid 
Lake Irrigation Project in northern Nevada. At these facilities the BIA does not as- 
sess O&M charges to irrigators; those charges are instead paid through appropria- 
tions or other means. 

S. 438 

S. 438 would create an “Indian Irrigation Fund” (IIF) in the Department of the 
Treasury from the reclamation fund that was established in the Act of June 17, 
1902 (32 Stat. 388, chapter 1093). The IIF would be funded at $35 million per year 
for 22 years for a total investment of $770 million. The legislation also caps the year 
to year spending at $35 million, but includes amounts of interest earned on invest- 
ments from the IIF, if applicable, “to carry out maintenance, repair and replacement 
activities” for one or more of the eligible Indian irrigations projects identified in Sec. 
202 of the S. 438. 

Section 104 requires the Secretary of the Interior to invest portions of the IFF 
that in the judgment of the Secretary are not required to meet current withdrawals. 
We recommend that the U.S. Treasury be designated as the federal agency respon- 
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sible for investing IFF assets. We need to consult with the Department of the Treas- 
ury in more detail about these provisions. 

Section 201(b) of S. 438 describes funding “to carry out maintenance, repair and 
replacement activities. . . .”. The term “maintenance” is used and further states 
“including any structures, facilities, equipment, or vehicles used in connection with 
the operation of those projects.” We interpret this language as authorizing funding 
for the purchase of heavy equipment to address some deferred maintenance items, 
conduct routine and preventative maintenance activities, and also to purchase vehi- 
cles to support water delivery/operation activities. If this is the case we request add- 
ing the term “personnel” to the list of items in parenthesis in Section 201(b) in order 
to clarify that hiring personnel is allowable in supporting O&M of the eligible 
projects. 

Section 202 of S. 438 defines the eligible projects for the IIF. The following is a 
list of the 17 Irrigation Projects that meet the criteria listed in Section 202. 

• Blackfeet Indian Irrigation Project (MT) 

• Colorado River Indian Irrigation Project (AZ/CA) 

• Crow Indian Irrigation Project (MT) 

• Duck Valley Indian Irrigation Project (NV) 

• Flathead Indian Irrigation Project (MT) 

• Fort Belknap Indian Irrigation Project (MT) 

• Fort Hall Indian Irrigation Project (ID) 

• Fort Peck Indian Irrigation Project (MT) 

• Navajo Indian Irrigation Project (NM) 

• Pine River Indian Irrigation Project (CO) 

• Pyramid Lake Indian Irrigation Project (NV) 

• San Carlos Indian Irrigation Project — Indian Works (AZ) 

• San Carlos Indian Irrigation Project — Joint Works (AZ) 

• Uintah Indian Irrigation Project (UT) 

• Walker River Indian Irrigation Project (NV) 

• Wapato Indian Irrigation Project (WA) 

• Wind River Indian Irrigation Project (WY) 

We recommend amending Section 202(2), as follows: “are managed and operated 
by the Bureau of Indian Affairs (including projects managed, operated and/or main- 
tained under contracts or compacts pursuant to the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450 et seq.) or other agreements with water 
users, water user groups and/or water user associations; and. . . .” This is to en- 
sure that the irrigation projects with 638 Contracts or Memorandum of Agreements 
(MO As) with water user groups for O&M are not excluded. 

Section 203, which refers to “requirements and condition,” includes the Commis- 
sioner of Reclamation. Section 2 also describes the Secretary of the Interior as act- 
ing through the Commissioner or Reclamation. We recommend amending these ref- 
erences since the Bureau of Reclamation (Reclamation) is not involved in the oper- 
ation and maintenance of the 17 eligible irrigation projects, nor is Reclamation in- 
volved in the allocation of resources among funds created within the Treasury. In 
Section 203(2)(E), regarding the funding prioritization criteria/methodology, the BIA 
has been collecting Condition Assessment data that BIA has used over the past dec- 
ade. The BIA is initiating irrigation project Modernization Studies, which will pro- 
vide additional and very valuable decisionmaking information on how BIA would 
best rehabilitate the existing irrigation project infrastructure. We recommend add- 
ing language to Section 203 that allow the results of the Modernization Studies to 
be incorporated into the criteria/methodology used in the implementation of S. 438. 

Section 205 requires Tribal Consultation and Water User Input. As this Com- 
mittee is aware, Tribal consultation can be a lengthy process, and we understand 
our responsibility to consult with affected tribes and water users for these 17 irriga- 
tion projects and to provide adequate notice to make such consultation meaningful, 
usually 30 days. In order to facilitate the consultation required under this Section, 
we recommend the timeframe be changed from “60 days” to a “not later than 120 
days.” 

Section 206 of S. 438 provides a foundation for establishing which projects to 
prioritize and takes into consideration a reduced priority for those projects that have 
received funding by an “act of Congress” in the previous 15 year period. According 
to Section 206(b), the following projects have received funding under an “Act of Con- 
gress that expressly identifies the Indian irrigation project or the Indian reservation 
of the project to address the deferred maintenance, repair, or replacement needs of 
the Indian irrigation project: 
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• Crow Indian Irrigation Project, Crow Tribe Water Rights Settlement Act of 
2010, Public Law 111-291, signed into law on December 8th, 2010. 

• Duck Valley Indian Irrigation Project, 2009 Omnibus Public Land Management 
Act (H.R. 146, 111th Congress). 

• San Carlos Indian Irrigation Project — Indian Works, Arizona Water Settlements 
Act, 118 STAT. 3478 PUBLIC LAW 108-451-DEC. 10, 2004. 

• Navajo Indian Irrigation Project, Public Law No. 87-483, 76 Stat. 96 (1962) 
(NIIP Act) — receives annual appropriations for construction and maintenance 
activities. 

Section 206(b) provides the “Priority” as first based on an Indian irrigation 
project(s) serving more than one Indian tribe within “an Indian reservation.” Based 
on this requirement the following irrigation project would receive funding priority 
under S. 438 over the first few years. 

Priority List: 

The only Irrigation Project that serves more than one Indian tribe within an In- 
dian reservation is: 

• Wind River Indian Irrigation Project (Northern Arapahoe Tribe, Eastern Sho- 
shone Tribe, Wind River Reservation). 

The priorities identified next according to Sec. 203 “programmatic goals” to fulfill 
S. 438, and “critical maintenance needs” include the following Projects not listed in 
order of priorities: 

• Blackfeet Indian Irrigation Project 

• Colorado River Indian Irrigation Project 

• Flathead Indian Irrigation Project 

• Fort Belknap Indian Irrigation Project 

• Fort Hall Indian Irrigation Project 

• Fort Peck Indian Irrigation Project 

• Pine River Indian Irrigation Project 

• Pyramid Lake Indian Irrigation Project 

• San Carlos Indian Irrigation Project — Joint Works 

• Uintah Indian Irrigation Project 

• Walker River Indian Irrigation Project 

• Wapato Indian Irrigation Project 

Irrigation Projects that serve only 1 Indian tribe within an Indian reservation but 
have received funds in last 15 years (if S. 438 enacted this year): 

• Crow Indian Irrigation Project (received Settlement funds) 

• Duck Valley Indian Irrigation Project (received Settlement funds) 

• San Carlos Indian Irrigation Project — Indian Works (received Settlement funds) 

• Navajo Indian Irrigation Project (receives annual appropriations) 

Last September, we testified before this Committee that the BIA operates its irri- 
gation projects consistent with numerous laws, regulations and policy guidance and 
many projects have extensive and specific legislative histories. For example, specific 
statutory authorities require that BIA charge an assessment to both Indian and 
non-Indian customers for O&M costs. Most of the 15 revenue-generating projects re- 
ceive little or no appropriated funds. Whenever possible and practical, BlA works 
to leverage cost-share opportunities with any other funding that is made available 
to tribes and water user organizations. Funding to maintain these systems must 
also compete for other pressing priorities in Indian Country. 

Historically, BIA has not charged sufficient Operation, Maintenance & Rehabilita- 
tion (OM&R) rates to allow for adequate project maintenance and replacement. Over 
time, this has resulted in less maintenance accomplished and a steady increase in 
deferred maintenance. This contributed to critical reviews by the Office of Inspector 
General in the 1990’s and the Government Accountability Office in 2006. The 2013 
deferred maintenance estimate for BIA-owned irrigation facilities is approximately 
$600 million. Less clear is what should be the appropriate allocation of responsi- 
bility between the users and beneficiaries of these systems, particularly by non-trib- 
al members, and the general taxpayer. 

Over the past 9 years we have increased our O&M rates an average of 26 percent 
across all projects. We believe that rates are approaching levels to stem the growth 
of deferred maintenance, but the existing level of deferred maintenance is such that 
it may be difficult to address through increased O&M rates alone. To ensure the 
protection of the investments that would be provided by this Act, BIA will continue 
to evaluate the O&M rates assessed to irrigators while considering the local agricul- 
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tural economies. The BIA irrigation projects are vital economic contributors to the 
local communities and regions where they are located. The BIA estimates that irri- 
gated lands served by the 15 BIA revenue generating irrigation projects add $490M 
in revenue and supports almost 10,000 jobs. This Administration supports invest- 
ments in vital economic contributors and supports the goals of the bill, and we look 
forward to working with you to address the best means of doing so given current 
budget constraints and the ability of irrigation projects to financially sustain them- 
selves in the long run. 

This concludes my prepared statement. I will be happy to answer any questions 
you may have. 

The Chairman. Thank you very much, Secretary Washburn. 

Next, we have Ms. Anne-Marie Fennell, Director, Natural Re- 
sources and Environment, U.S. Government Accountability Office, 
Washington, D.C. 

STATEMENT OF ANNE-MARIE FENNELL, DIRECTOR, NATURAL 

RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT 

ACCOUNTABILITY OFFICE 

Ms. Fennell. Chairman Barrasso, Vice Chairman Tester and 
members of the Committee, I am pleased to be here today to par- 
ticipate in your hearing on S. 438, a bill to provide for the repair, 
replacement and maintenance of certain Indian irrigation Projects. 

In February 2006, we reported on 16 irrigation projects where 
water users were charged for project operations and maintenance 
by BIA. These projects, some of which date back to the late 1880s, 
include water storage facilities and delivery structures for agricul- 
tural purposes, particularly critical in light of water scarcity out 
west, my testimony today will summarize the findings of our Feb- 
ruary 2006 report, along with updates and the status of the three 
recommendations we made in the report. Specifically, I will discuss 
BIA’s estimated deferred maintenance costs for the irrigation 
projects, shortcomings we identified in BIA’s management of its 
projects and issues we identified that needed to be addressed to de- 
termine the long term direction of BIA’s program. 

In our 2006 report, we found that BIA had estimated the cost for 
deferred maintenance at the 16 irrigation projects at about $850 
million for fiscal year 2005. To further refine its cost estimate, BIA 
planned to hire engineering and irrigation experts to periodically 
conduct thorough condition assessments to identify deferred main- 
tenance needs and costs. The irrigation projects included in the 
agency’s estimate have changed somewhat since our report. The 
most recent estimate for fiscal year 2014 was reported just under 
$570 million. 

In our report, we found BIA’s management of some of its irriga- 
tion projects had serious shortcomings that undermined effective 
decision-making about project operations and maintenance. Specifi- 
cally, under BIA’s organizational structure, in many cases, officials 
with authority to oversee project manager decision-making lacked 
the expertise needed to do so effectively. While the staff who had 
the expertise, lacked the necessary authority to oversee project 
manager decisions. 

We also found BIA did not consistently provide information and 
opportunities for stakeholders to participate in setting project pri- 
orities. We made two recommendations to address these manage- 
ment shortcomings, which BIA subsequently implemented. 
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In our report, we found the long term direction of BIA’s irrigation 
program depended on the resolution of several larger issues. Of 
most importance, BIA did not know to what extent its irrigation 
projects were capable of financially sustaining themselves which 
hindered the agency’s ability to address longstanding concerns re- 
garding inadequate funding. 

BIA also did not have a plan for how it would obtain funding to 
fix the deferred maintenance items, a significant challenge in times 
of tight budgets. 

Given that BIA must balance irrigation management with many 
other missions, we reported that it may be beneficial to consider 
whether others such as tribes or water users could better manage 
some of these projects. 

We recommended in our 2006 report that BIA conduct studies to 
determine how much it would cost to financially sustain each 
project and the extent to which water users have the ability to pay 
these costs. We were later informed that while the department 
agreed on the value of these studies, it did not have sufficient 
funds to conduct them. 

In conclusion, BIA irrigation projects continue to face hundreds 
of millions of dollars of deferred maintenance needs. Senate bill S. 
438, if enacted, could help address these needs and potentially 
some of the other larger issues that we reported on by establishing 
an Indian Irrigation Fund. 

Chairman Barrasso, Vice Chairman Tester and members of the 
Committee, this completes my prepared statement. I am happy to 
respond to questions. 

[The prepared statement of Ms. Fennell follows:] 

Prepared Statement of Anne-Marie Fennell, Director, Natural Resources 
And Environment, U.S. Government Accountability Office 

INDIAN IRRIGATION PROJECTS — Deferred Maintenance and Financial 
Sustainability Issues Remain Unresolved 

WHY GAO DID THIS STUDY 

Over 100 irrigation projects and systems can be found on Indian reservations pri- 
marily across the western United States. The scarcity of water in much of the west- 
ern United States makes irrigation critical to agricultural activities. In February 
2006, GAO reported on 16 irrigation projects where BIA charged water users for the 
projects’ operation and maintenance (GAO-06-314). These projects, which were gen- 
erally constructed in the late 1800s and early 1900s, included water storage facili- 
ties and delivery structures for agricultural purposes. 

This testimony is based on GAO’s February 2006 report and updated information 
on BIA’s fiscal year 2014 estimate of deferred maintenance and actions BIA has 
taken to address GAO’s three recommendations. The testimony focuses on (1) BIA’s 
estimated deferred maintenance cost for its irrigation projects, (2) shortcomings that 
GAO identified in BIA’s management of its irrigation projects, and (3) issues GAO 
identified that needed to be addressed to determine the long-term direction of BIA’s 
irrigation program. 

GAO is not making any new recommendations in this testimony. 

WHAT GAO FOUND 

The Department of the Interior’s Bureau of Indian Affairs (BIA) estimated the 
cost for deferred maintenance for the 16 irrigation projects covered in GAO’s Feb- 
ruary 2006 report at about $850 million for fiscal year 2005. To further refine the 
estimate, BIA planned to hire engineering and irrigation experts to conduct thor- 
ough condition assessments of the irrigation projects to correctly identify deferred 
maintenance needs and costs. While the irrigation projects included in the estimate 
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have changed somewhat in the 9 years since GAO’s report, BIA’s fiscal year 2014 
cost estimate for deferred maintenance for its irrigation projects is about $570 mil- 
lion. 

In its February 2006 report, GAO found BIA’s management of some of its irriga- 
tion projects had serious shortcomings that undermined effective decisionmaking 
about project operations and maintenance. First, under BIA’s organizational struc- 
ture, officials with the authority to oversee irrigation project managers generally 
lacked the technical expertise needed to do so effectively, while the staff that had 
the expertise lacked the necessary authority to oversee project managers’ decision- 
making. Second, BIA had not consistently provided project stakeholders, such as 
water users, with the necessary information or opportunities to participate in 
project decisionmaking, contrary to federal regulations that required BIA to consult 
with project stakeholders in setting project priorities. BIA has implemented GAO’s 
two recommendations related to these management shortcomings. 

In its February 2006 report, GAO found that the long-term direction of BIA’s irri- 
gation program depended on the resolution of several larger issues. 

• Financial sustainability. BIA did not know to what extent its irrigation projects 
were capable of financially sustaining themselves, hindering its ability to ad- 
dress long-standing concerns regarding inadequate funding. 

• Funding for deferred maintenance. BIA did not have a plan for how to obtain 
funding to fix deferred maintenance items — a significant challenge in times of 
tight budgets and competing priorities. 

• Alternative project managers. Given BIA’s many responsibilities in support of 
Indian communities, it might be more appropriate for other entities, such as 
tribes or water users, to manage some or all of the irrigation projects. 

To obtain information on the long-term financial sustainability of each of the 
projects, GAO recommended that BIA conduct studies to determine how much it 
would cost to financially sustain each project and the extent to which water users 
on each project have the ability to pay these costs. Subsequently, in June 2008, the 
Department of the Interior stated in a memorandum that it did not have sufficient 
funding to perform these studies — and did not expect to have such funding in the 
foreseeable future. Since GAO’s February 2006 report, BIA irrigation projects con- 
tinue to face hundreds of millions of dollars of deferred maintenance needs, and fi- 
nancial sustainability issues also remain unresolved. 

Chairman Barrasso, Vice Chairman Tester, and Members of the Committee: 

I am pleased to be here today to participate in your hearing on S. 438 — a bill to 
provide for the repair, replacement, and maintenance of certain Indian irrigation 
projects. There are over 100 irrigation projects and systems on Indian reservations 
primarily across the western United States. As you know, the scarcity of water in 
much of the western United States makes irrigation critical to the continued success 
of agricultural activities. In February 2006, we reported on 16 Indian irrigation 
projects where water users were charged for project operations and maintenance by 
the Department of the Interior’s (Interior) Bureau of Indian Affairs (BIA), which is 
responsible for providing social and economic services to Indians as well as man- 
aging land and natural resources held in trust by the United States for Indians. 1 

Generally initiated in the late 1800s and early 1900s by Interior as part of the 
Federal Government’s Indian assimilation policy, BIA’s irrigation program was de- 
signed to foster agricultural opportunities and provide economic benefits to Indian 
communities. The 16 irrigation projects include water storage facilities and delivery 
structures for agricultural purposes. Over time, non-Indians began buying or leasing 
the land served by the projects for agricultural purposes, and project stakeholders 
evolved from Indian water users and the tribes within the reservations to include 
non-Indian water users as well. Many of the water users today are non-Indian. 

Reports by Interior’s Inspector General on BIA’s irrigation projects have docu- 
mented that the annual operations and maintenance fees BIA has charged water 
users have historically been set too low to cover the full cost of running the 
projects. 2 In addition, problems have been reported with collecting the fees that 
have been assessed. Because of insufficient funding, project maintenance has been 
consistently postponed, resulting in an extensive and costly list of deferred mainte- 


1 GAO, Indian Irrigation Projects: Numerous Issues Need to Be Addressed to Improve Project- 
Management and Financial Sustainability, GAO— 06— 314 (Washington, D.C.: Feb. 24, 2006). 

2 Department of the Interior, Office of the Inspector General, Indian Irrigation Projects, Bu- 
reau of Indian Affairs, 96-1-641 (Washington D.C.: March 1996); Department of the Interior, 
Office of the Inspector General, Operations and Maintenance Assessments of Indian Irrigation 
Projects, Bureau of Indian Affairs, W— IA— BIA-12— 86 (Washington D.C.: February 1988). 
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nance items. This deferred maintenance ranges from repairing or replacing dilapi- 
dated irrigation structures to clearing weeds from irrigation ditches. In addition to 
the deferred maintenance, water users had expressed concern that BIA had been 
unresponsive in addressing the projects’ ongoing operations and maintenance needs. 

My testimony today will summarize the findings of our February 2006 report, 
along with some recent updates. Specifically, I will discuss (1) BIA’s estimated de- 
ferred maintenance costs for its irrigation projects; (2) shortcomings that we identi- 
fied in BIA’s management of its irrigation projects; and (3) issues we identified that 
needed to be addressed to determine the long-term direction of BIA’s irrigation pro- 
gram. In addition, I will provide information on actions, where applicable, that BIA 
has taken to address the three recommendations in our February 2006 report. 

For our February 2006 report, we collected documentation from BIA headquarters 
irrigation officials on the 16 irrigation projects, and we visited and collected infor- 
mation from each of BIA’s four regional offices that oversee the 16 irrigation 
projects. We also visited 9 of the 16 projects, where we collected project-specific in- 
formation from BIA officials and project stakeholders. 3 To examine estimated de- 
ferred maintenance costs, we reviewed BIA’s lists of deferred maintenance items 
and cost estimates, as well as the methodology BIA used to develop these lists and 
estimates. To determine whether management shortcomings existed, we reviewed 
relevant federal regulations and agency guidance and we analyzed BIA-wide and 
project-specific management protocols and systems for the 9 projects we visited. Fi- 
nally, to determine any issues that needed to be addressed to determine the long- 
term direction of the projects, we reviewed prior studies on BIA’s irrigation pro- 
gram, and we discussed the long-term direction of the program with BlA irrigation 
officials and project stakeholders. A detailed description of our scope and method- 
ology is presented in appendix I of the February 2006 report. 

For comparison purposes and to show changes that BIA has made to its estimate 
of deferred maintenance costs since our February 2006 report, we collected the most 
recent estimate of deferred maintenance costs from BIA — data for fiscal year 2014 
as of September 30, 2014. We did not assess the reliability of the fiscal year 2014 
estimate. We also present information on the status of the three recommendations 
from our report. The report upon which this testimony statement is based was con- 
ducted in accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, appro- 
priate evidence to provide a reasonable basis for our findings and conclusions based 
on our audit objectives. We believe that the evidence obtained for our report pro- 
vided a reasonable basis for our findings and conclusions based on our audit objec- 
tives. 

Background 

BIA’s irrigation program was initiated in the late 1800s, as part of the Federal 
Government’s Indian assimilation policy, and it was originally designed to provide 
economic development opportunities for Indians through agriculture. The Act of July 
4, 1884, provided the Secretary of the Interior $50,000 for the general development 
of irrigation on Indian lands. 4 Over the years, Congress continued to pass addi- 
tional legislation authorizing and funding irrigation facilities on Indian lands. 

BIA’s irrigation program includes over 100 “irrigation systems” and “irrigation 
projects” that irrigate over 750,000 acres primarily across the West. BIA’s irrigation 
systems are nonrevenue-generating facilities that are primarily used for subsistence 
gardening and are operated and maintained through a collaborative effort, which 
generally involves other BIA programs, tribes, and water users. In contrast, BIA’s 
16 irrigation projects that we reported on in our February 2006 report charged their 
water users an annual operations and maintenance fee to fund the cost of operating 
and maintaining the project. Most of BIA’s irrigation projects have been considered 
self-supporting through these operations and maintenance fees. The 16 irrigation 
projects are located on Indian reservations across the agency’s Rocky Mountain, 
Northwest, Southwest, and Western regions (see fig. 1). 


3 We selected these projects based on a combination of factors aimed at maximizing our total 
coverage (over 50 percent of the projects), visiting at least one project in each of the regions 
where irrigation projects are located, visiting the project with the highest deferred maintenance 
cost estimate in each region using BlA’s fiscal year 2004 data, and visiting what BIA considered 
to be the three best projects and the five worst projects. Specifically, we visited: (1) the Blackfeet 
Irrigation Project, (2) the Colorado River Irrigation Project, (3) the Crow Irrigation Project, (4) 
the Fort Belknap Irrigation Project, (5) the Pine River Irrigation Project, (6) the San Carlos In- 
dian Works Irrigation Project, (7) the San Carlos Joint Works Irrigation Project, (8) the Wapato 
Irrigation Project, and (9) the Wind River Irrigation Project. 

4 Act of July 4, 1884, 23 Stat. 76, 94 (1884). 
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Figure 1: Location of the 16 Bureau of Indian Affairs Irrigation Projects Reported on 
by GAO in February 2006 
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BIA’s management of its irrigation projects was decentralized, with regional and 
local BIA offices responsible for day-to-day operations and maintenance. Fourteen 
projects included in our February 2006 report were overseen by local BIA agency 
superintendents, and the 2 largest projects were overseen directly by regional direc- 
tors. The local agency superintendents that oversaw these projects reported to their 
respective regional director. BIA’s irrigation and engineering experts, who provide 
technical assistance to the projects, were located in each region, as well as in BIA’s 
central office located in Washington, D.C., and other BIA locations in the western 
United States. The regional irrigation staff and central irrigation office staff did not 
have line authority over the projects. 
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The irrigation facilities constructed by BIA include a range of structures for stor- 
ing and delivering water for agricultural purposes. Figure 2 highlights an example 
of the key structural features found on BIA’s irrigation projects. 


Figure 2: Example of an Irrigation Project Operated by the Bureau of Indian Affairs 
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In our February 2006 report, 5 we found that BIA had estimated the cost for de- 
ferred maintenance at the 16 irrigation projects at about $850 million for fiscal year 
2005. See figure 3 for a breakdown of the cost estimate by project at that time. 

BIA Estimated the Cost of Deferred Maintenance at about $850 Million in 2005, 
but the Estimate Has Since Been Refined to about $570 Million 


5 GAO-06-314. 
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Figure 3: Fiscal Year 2005 Bureau of Indian Affairs Cost Estimate of Deferred Maintenance by Irrigation Project 
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In 2006, we acknowledged that the $850 million estimate was a work in progress, 
but we also found that it was inaccurate for the following reasons: 

• Some projects incorrectly counted certain items as deferred maintenance. Some 
projects incorrectly counted certain items, such as new construction items and 
vehicles, as deferred maintenance. For example, the Wapato Irrigation Project 
included constructing reservoirs and the San Carlos Indian Works Irrigation 
Project included building a new office. In addition, some projects included the 
cost of repairing vehicles or buying new ones in their deferred maintenance esti- 
mates, despite BIA guidance at the time of our report that such items were not 
deferred maintenance. For example, the Wind River Irrigation Project included 
an excavator vehicle, and the Crow Irrigation Project included dump trucks. 

• Some projects provided BIA with incomplete information. According to BIA offi- 
cials, some projects did not do thorough assessments of their deferred mainte- 
nance needs, and some may not have included legitimate deferred maintenance 
items, such as resloping canal banks that have eroded by crossing cattle or over- 
grown vegetation. Moreover, neither the Walker River Irrigation Project nor the 
Uintah Irrigation Project provided information detailing their deferred mainte- 
nance costs at the time of our report. 

• BIA made errors when compiling the total deferred maintenance cost estimates. 
For example, BIA inadvertently double-counted the estimate provided by the 
Colorado River Irrigation Project when compiling the overall cost estimate, ac- 
cording to BIA officials. Additionally, BIA officials erroneously estimated costs 
for all structures, such as flumes and check gates, based on the full replacement 
values even when items were in good or fair condition and needed only repairs. 

In 2006, we concluded that while the inclusion of incorrect items and calculation 
errors likely contributed to the overestimation of BIA’s total deferred maintenance 
costs, the incomplete information provided to BIA by some projects may have con- 
tributed to the underestimation of the total costs. 

As we reported in 2006, to further refine its cost estimate and to develop more 
comprehensive deferred maintenance lists, BIA planned to hire experts in engineer- 
ing and irrigation to periodically conduct thorough condition assessments of all 16 
irrigation projects to identify deferred maintenance needs and costs. According to 
BIA officials, these thorough condition assessments were expected to more accu- 
rately reflect each project’s actual deferred maintenance, in part because experts in 
engineering and irrigation who can differentiate between structural and cosmetic 
problems were to conduct them. These assessments were also to help BIA prioritize 
the allocation of potential funds to complete deferred maintenance items because 
they would assign a prioritization rating to each deferred maintenance item based 
on the estimated repair or replacement cost, as well as the overall importance to 
the project. The first such assessment was completed in July 2005, and BIA planned 
to reassess the condition of each project at least once every 5 years, with the first 
round of such condition assessments to be completed by the end of 2010. 
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While the irrigation projects included in BIA’s estimate of deferred maintenance 
costs have changed somewhat since our report, the most recent deferred mainte- 
nance cost estimate for fiscal year 2014 was just under $570 million (see table 1). 6 
Several reasons may have contributed to the lower estimate including more thor- 
ough condition assessments and maintenance work performed since our report. 
However, we did not assess the reliability of the fiscal year 2014 estimate. 7 The new 
estimate is presented for comparison purposes to demonstrate changes that BIA 
made to the earlier fiscal year 2005 estimate that we raised concerns about in our 
February 2006 report. Table 1 also shows that most of the condition assessments 
are now more than 5 years old, and they were not all completed by 2010. Condition 
assessments for a few projects are still ongoing. 


Tabtel: Bureau of Indian Affair's Refined Estimate of Deferred Maintenance Cods, Fiscal Year 2014 
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BIA Addressed the Management Shortcomings Identified in Our February 
2006 Report 

In our February 2006 report, we found that BIA’s management of some of its irri- 
gation projects had serious shortcomings that undermined effective decisionmaking 
about project operations and maintenance. First, under BIA’s organizational struc- 
ture, in many cases, officials with the authority to oversee project managers’ deci- 
sionmaking lacked the technical expertise needed to do so effectively, while the staff 
who had the expertise lacked the necessary authority to oversee project managers’ 
decisionmaking. The BIA regional directors and local agency superintendents and 
deputy superintendents that provided oversight on projects did not generally have 


6 The fiscal year 2014 and fiscal year 2005 estimates, either by project or in total, cannot be 
directly compared without adjusting for inflation. In addition, since the number of projects in- 
cluded in each year’s total estimate varies, any comparison of the total estimates would not be 
meaningful. 

7 Specifically, we did not determine the extent to which BIA addressed the inaccuracies that 
we found in its fiscal year 2005 estimate or whether any such inaccuracies still remain. 
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engineering or irrigation expertise and relied heavily on the project managers to run 
the projects. Of the nine projects that we visited for our February 2006 report, only 
two had managers at the regional or agency levels who were experts in irrigation 
or engineering. We found that such an organizational structure and reliance on the 
project managers breaks down when the person managing the project lacks the ex- 
pertise required for the position — that is, in cases in which BIA has had difficulty 
filling project manager vacancies and has, as a result, hired less qualified people. 
For example, at the Crow project in 2002, a project manager with insufficient exper- 
tise decided to repair a minor leak in a key water delivery structure by dismantling 
it and replacing it with a different type of structure. The new structure was subse- 
quently deemed inadequate by BIA’s irrigation experts, and the required reconstruc- 
tion delayed water delivery by about a month. Furthermore, we found that the BIA 
staff with the necessary expertise — regional irrigation engineers and central irriga- 
tion office staff — had no authority over the 16 projects. Consequently, key technical 
decisions about project operations and maintenance, such as when or how to repair 
critical water delivery infrastructure, did not necessarily get the technical oversight 
or scrutiny needed. 

To address this shortcoming, in our February 2006 report, we recommended that 
BIA provide the necessary level of technical support for project managers who have 
less than the desired level of engineering qualifications by putting these projects 
under the direct supervision of regional or central irrigation office staff or by imple- 
menting more stringent protocols for engineer review and approval of actions taken 
at the projects. In response to our recommendation, in February 2007, the Director 
of BIA issued a technical review and assistance policy directive to the relevant BIA 
regional directors to ensure that adequate review and assistance is given to BIA ir- 
rigation project managers. The policy provided for strict protocols for engineer re- 
view and approval of actions taken at the projects by those with the necessary engi- 
neering expertise. It also outlined specific responsibilities for irrigation project man- 
agers, as well as other key irrigation staff. In addition, BIA has made other organi- 
zational line authority changes to address this recommendation. 8 * 

Second, in our February 2006 report, we found that BIA did not consistently pro- 
vide information and opportunities for stakeholders to participate in setting project 
priorities. Federal regulations required BIA to consult with project stakeholders — 
such as, tribal council representatives, as well as Indian and non-Indian water 
users — in setting project priorities but BIA did not consistently do so. 9 For example, 
we reported that the Wapato Irrigation Project had shared little information on its 
spending with stakeholders, and the Pine River Irrigation Project did not meet with 
its nontribal stakeholders, limiting stakeholders’ ability to have an impact on project 
decisions and BIA’s ability to benefit from their input. 

925 C.F.R. § 171.1(c) (2005). This regulation was amended in 2008 to require BIA 
to cooperate and consult with all interested parties, especially persons or entities 
to which it provides irrigation service and receives uses of BIA irrigation facilities, 
such as irrigators and landowners. 25 C.F.R. § 171.110(b) (2015). 

To address the second shortcoming, in our February 2006 report, we rec- 
ommended that BIA require, at a minimum, that irrigation project management 
meet twice annually with all project stakeholders — once at the end of a season and 
once before the next season — to provide information on project operations, including 
budget plans and actual annual expenditures, and to obtain feedback and input. In 
response to our recommendation, in July 2006, the Acting Director of BIA directed 
each of the four BIA regional directors responsible for the 16 irrigation projects to 
personally ensure that irrigation staff meet twice annually, at a minimum, with 
water users and other stakeholders — once at the end of the season and once before 
the next season. For projects that operate year-round, the project managers in con- 
sultation with project water users were to determine mutually acceptable times for 
holding these two annual meetings. At these meetings, BIA’s irrigation project man- 
agers and irrigation staff were directed to provide information on project operations, 
including budget plans and actual annual expenditures, and obtain feedback and 
input. This policy change was published in the Federal Register in April 2007. 10 In 
addition, BIA irrigation project managers were directed to submit documentation of 
the meetings to BIA headquarters irrigation staff. 


8 For example, according to BIA, the Rocky Mountain Region realigned the organizational 

structure for its live irrigation projects. The five Irrigation Project Managers now report directly 
to the Regional Water Resources Branch Chief, an engineering position. 

10 72 Fed. Reg. 19950 (Apr. 20, 2007). 
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Long-Term Direction of BIA’s Irrigation Program Depends on Resolution of 
a Number of Larger Issues 

In our February 2006 report, we found that the long-term direction of BIA’s irri- 
gation program depended on the resolution of the following larger issues: 

• Financial sustainability. Of the most importance, BIA did not know to what ex- 
tent its irrigation projects were capable of financially sustaining themselves, 
which hindered the agency’s ability to address long-standing concerns regarding 
inadequate funding. Despite this lack of information on the overall financial sit- 
uation for each of the projects, in the early 1960s, BIA classified more than half 
of the 16 projects that we reported on as fully self-supporting on the basis of 
annual operations and maintenance fees they collected from water users. These 
self-supporting projects did not receive any ongoing appropriated funds. These 
projects were subject to full cost recovery despite the absence of financial infor- 
mation to demonstrate that the water users could sustain this financial burden. 
The heavy reliance on water users to sustain these projects had created ongoing 
tension between the water users and BIA. Some water users had complained 
to BIA that they could not afford the operations and maintenance fees, and they 
had pressured BIA to keep the fees as low as possible. Without definitive infor- 
mation on the financial situation of each project, we concluded that BIA could 
not determine what portion of project operations and maintenance costs can be 
reasonably borne by the water users and to what extent alternative sources of 
financing, such as congressional appropriations, should be pursued. 

• Funding for deferred maintenance. The future of BIA’s irrigation program also 
depended on the resolution of how the deferred maintenance will be funded. 
BIA did not have a plan for how it would obtain funding to fix the deferred 
maintenance items. Regardless of the precise cost estimate for total deferred 
maintenance, we concluded that funding deferred maintenance costs in the hun- 
dreds of millions of dollars will be a significant challenge in times of tight budg- 
ets and competing priorities. 

• Alternative project managers. Given that BIA must balance irrigation manage- 
ment with its many other missions in support of Indian communities, such as 
providing education and law enforcement, we reported that there were inherent 
limits on the resources and knowledge that BIA was able to devote to any one 
program. As a result of these limitations and competing demands, officials told 
us at the time of our report that irrigation management is not a priority for 
BIA. In our February 2006 report, we found that it may be beneficial to con- 
sider whether others for whom irrigation is more of a priority or an area of ex- 
pertise, including other federal agencies, Indian tribes, and water users, could 
better manage some of the projects. We concluded that successful management 
of the projects by others, however, would depend on the characteristics of each 
project and its stakeholders. For example, turning over projects to tribes may 
be an option for projects where most of the water users are Indian, whereas 
turning over projects to water users may be an option for projects where water 
users share similar interests and have a desire to organize into an irrigation 
district or association. 

To obtain information on the long-term financial sustainability of each of the 
projects, we recommended in our February 2006 report that BIA conduct studies to 
determine both how much it would cost to financially sustain each project, and the 
extent to which water users on each project have the ability to pay these costs. 11 
We stated that this information would be useful to congressional decision makers 
and other interested parties in debating the long-term direction of BIA’s irrigation 
program. However, to date, BIA has not implemented this recommendation. In June 
2008, the Department of the Interior provided us with a memorandum that stated, 
while the department agreed that studies to assess the financial sustainability of 
the irrigation projects would be valuable, it did not have sufficient funding to per- 
form these studies — and does not expect to have such funding in the foreseeable fu- 
ture. 

In conclusion, BIA irrigation projects continue to face hundreds of millions of dol- 
lars of deferred maintenance needs. The Senate bill, S. 438, if enacted, could help 
address these needs and potentially some of the other larger issues that we reported 
on in our February 2006 report. By establishing an Indian Irrigation Fund for fiscal 
years 2015 through 2036, this bill, if enacted, would help provide needed resources 
to carry out maintenance, repair, and replacement activities for certain Indian irri- 


11 GAO-06-314. 
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gation projects and funds to conduct a study of BIA’s Indian irrigation program and 
project management. 

Chairman Barrasso, Vice Chairman Tester, and Members of the Committee, this 
completes my prepared statement. I would be pleased to answer any questions that 
you may have at this time. 

The Chairman. Thank you very much, Ms. Fennell. 

Next, we will hear from the Honorable Charles Headdress of 
Montana. 

STATEMENT OF HON. CHARLES HEADDRESS, SR., 

COUNCILMAN, ASSINIBOINE AND SIOUX TRIBES, FORT PECK 

RESERVATION 

Mr. Headdress. Thank you. 

Good afternoon, Chairman Barrasso and Vice Chairman Tester. 

My name is Charles Headdress. I am a member of the Fort Peck 
Tribal Executive Board. I want to thank you both for introducing 
and holding this hearing on S. 438, the IRRIGATE Act. 

Fort Peck Reservation encompasses 2.1 million acres, over 2,000 
square miles in northeastern Montana. The tribes and individual 
Indian allottees own about 1 million acres of land on the reserva- 
tion. The development of the irrigation project for the Fort Peck 
Reservation was a key part of the plan and obligation that the Fed- 
eral Government assumed when it established our reservation. 

After our reservation was created, the Federal Government, 
using military force, prohibited our people from leaving the res- 
ervation to hunt. Without the ability to hunt, we could not meet 
our basic needs. The government wanted us to be farmers, but res- 
ervation resources were not sufficient to do this. 

After several years of drought and starvation among our people, 
the government recognized the need to develop irrigation so that 
we might survive by agriculture. The Fort Peck Irrigation Project 
was authorized by a 1908 Act that required the Bureau of Rec- 
lamation to construct the Fort Peck irrigation system. 

The project was planned with the intent of irrigating up to 
152,000 acres of land. Unfortunately, this never came to be. In- 
stead, the Fort Peck Reservation Irrigation Project consists of two 
irrigation units, the Wyoming unit and the Frazer-Wolf Point Unit. 

Together, these units can only irrigate 18,953 acres, approxi- 
mately 12 percent of what was initially planned to serve my res- 
ervation. The critics stated the Fort Peck system was a waste and 
poor. 

The national backlog of deferred maintenance on the irrigation 
projects is in excess of $600 million. According to the BIA’s 2014 
Deferred Maintenance Report, the backlog of deferred maintenance 
for the Fort Peck Project is $12.7 million. 

The impact of this deferred maintenance on the economy of the 
Fort Peck tribes cannot be understated. The income generated by 
the farming and grazing has been a mainstay for the tribes and 
tribal members. The revenue generated from grazing and agricul- 
tural leasing of trust land is on average 30-50 percent of the tribe’s 
total trust income. 

The repair and restoration of the irrigation project is also key to 
creating jobs. The Fort Peck Reservation’s unemployment rate has 
hovered above 50 percent for most of the last two decades. Poverty 
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among our members remains at epidemic levels as illustrated by 
the fact that more than 80 percent of our children are eligible for 
free or reduced price school lunches. 

We have to do more to put our people to work and lift our chil- 
dren out of poverty. It is time for Congress to fulfill the original 
promise of the 1908 Act to make our reservation self-supporting. 

As the Committee moves forward with this legislation, the tribes 
ask that the legislation be amended in three ways. First, Congress 
must clarify the use of these funds to repair these tribal irrigation 
projects is not a reimbursable expense to be levied against the 
project users. 

In the past, when money was appropriated to repair tribal irriga- 
tion projects, the department deemed it to be reimbursable and lev- 
ied additional assessments against the users. 

Second, the unpaid construction debt on the Fort Peck Reserva- 
tion system is $7 million. Demanding repayment of this debt is not 
realistic. While the Secretary has the authority to forgive this debt, 
our pleas have fallen on deaf ears. We urge Congress to act now 
to forgive this debt. 

Finally, we ask that this bill be amended to include the Rural 
Water Projects Completion Act to complete the drinking water sys- 
tems authorized by Congress. These projects include the Fort Peck 
Reservation rural water system and the Rocky Boys North Central 
Project. 

The fate of our reservations rests on the health of our people and 
the health of our people depends on the water we drink. Thus, I 
would urge the Committee, as you take up this bill, to amend it 
to include provisions that would also ensure these rural water 
projects can be completed on time. 

I would like to thank you for your time and your interest in this 
vitally important matter. I would be happy to answer any ques- 
tions. 

[The prepared statement of Mr. Headdress follows:] 

Prepared Statement of Hon. Charles Headdress, Sr., Councilman, 
Assiniboine and Sioux Tribes, Fort Peck Reservation 

Good afternoon Chairman Barrasso and Vice-Chairman Tester. My name is 
Charles Headdress, Sr., and I am member of the Fort Peck Tribal Executive Board, 
the governing body of the Assiniboine and Sioux Tribes of the Fort Peck Reserva- 
tion. I want to thank you for holding this hearing on S. 438, the Irrigation Rehabili- 
tation and Renovation for Indian Tribal Governments and their Economies (IRRI- 
GATE) Act. I also want to express my appreciation for two of the bill’s co-sponsors: 
Senator Tester for the invitation to testify today; and Montana’s junior Senator 
Steve Daines for his interest on this important subject and in serving on this impor- 
tant Committee. 

The Fort Peck Reservation encompasses 2.1 million acres — over two thousand 
square miles — in remote northeastern Montana. The Assiniboine and Sioux Tribes 
and individual Indian allottees own about 1 million acres of land on the Reserva- 
tion. Nearly 10,000 people live on the Reservation, of which roughly two-thirds are 
Tribal members and non-member Indians. 

The development of an irrigation project for the Fort Peck Reservation was an in- 
tegral element of the plan and obligation that the Federal Government assumed 
when it established our Reservation. After our Reservation was created, the Federal 
Government, using military force, prohibited our people from leaving the Reserva- 
tion to hunt the game on which we historically depended to meet all of our most 
basic needs. The government instead sought to have us engage in farming and 
ranching. But the Reservation resources were not sufficient to do this. After several 
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years of drought and starvation among our people, the government recognized the 
need to develop irrigation so that we might, in fact, survive by agriculture. 

The Fort Peck Irrigation Project was formally authorized by the Act of May 30, 
1908. Importantly, pursuant to this 1908 Act, it was the Bureau of Reclamation that 
was charged with direct responsibility for materials, workmanship, and economy of 
construction of the irrigation system. Congress recognized that the Bureau of Indian 
Affairs did not have the capability of constructing the kind of irrigation project that 
was needed at Fort Peck. When Congress enacted this legislation it intended to pro- 
vide the Fort Peck Tribes with the means to become selfsupporting through the de- 
velopment of agricultural and grazing lands. Accordingly, the project was planned 
with the intent of irrigating up to 152,000 acres of land. Unfortunately, for a num- 
ber of reasons associated with various failed federal policies — including allotment, 
removal of children from homes (which impeded the ability to run family farms, as 
there were no families), and the levying of construction debt against trust prop- 
erty — this never came to be. 

Instead today, the Fort Peck Reservation Irrigation Project consists of two irriga- 
tion units: the Wiota Unit and Frazer-Wolf Point Unit. Together these units irrigate 
only 18,953 acres, approximately 12 percent of what was initially planned to serve 
my Reservation to meet the needs of my people. Out of these 18,953 acres, only 
9,758 acres remain in trust, with the other 9,195 acres held in fee status. Some of 
the fee lands are owned by Tribal members. 

The current condition of the Fort Peck Reservation Irrigation System is worse 
than poor. The national backlog of deferred maintenance on irrigation projects is in 
excess of $600 million. According to the BIA’s 2014 Q4 Deferred Maintenance Re- 
port, the total backlog deferred maintenance for the Fort Peck Project is $12.7 mil- 
lion. 

The impact of this deferred maintenance on the economy of the Fort Peck Tribes 
cannot be understated. Throughout the history of the Reservation the income gen- 
erated by the farming and grazing has been a mainstay for the Tribes and Tribal 
members. Even in the years when there was an oil and gas boom for the Reserva- 
tion, the revenue generated from grazing and agricultural leasing of the Tribes’ 
trust lands was still approximately 30-50 percent of the Tribes’ total trust income. 
In more recent years, where revenues from oil and gas have declined, the agricul- 
tural revenues are at the heart of funding Tribal government operations, programs, 
and services that are so critically needed by our people. The repair and restoration 
of the irrigation system is also key to creating jobs. The Fort Peck Reservation’s un- 
employment rate has hovered above 50 percent for most of the last two decades. 
Poverty among our members remains at epidemic levels, as illustrated by the fact 
that more than 80 percent of our children are eligible for free or reduced-price 
school lunch. We have to do more to put our people to work and lift our children 
out of poverty. It is time for Congress to fulfill the original promise of the 1908 Act 
to make our Reservation self-supporting. 

Thus, the Fort Peck Tribes stand in support of the IRRIGATE Act. This Act will 
address the $600 million tribal irrigation maintenance and repair backlog by allo- 
cating from the Reclamation Fund, $35 million each year from 2015 through 2036, 
into a new account in the Treasury called the Indian Irrigation Fund. 

For those who might say this is not an appropriate use of the Reclamation Fund, 
we would like to correct them. The use of the Reclamation Fund to repair the Fort 
Peck Irrigation Project is entirely appropriate and is in fact, exactly the purpose for 
which the Reclamation Fund was established. The Fort Peck Project was originally 
developed as a Reclamation Project. The fact that the project could not generate rev- 
enues necessary to maintain itself is a consequence of Reclamation’s failure to do 
its job right in the first place. 

In this regard, the Tribes ask that the legislation be clarified to state that use 
of these funds to repair these Tribal irrigation projects is not a reimbursable ex- 
pense. In the past, when money was appropriated to repair tribal irrigation projects, 
the Department deemed it to be reimbursable and levied additional assessments 
against the users. Currently, the unpaid construction debt on Fort Peck Reservation 
system is $7 million. Almost two decades ago, the Bureau of Reclamation did an 
analysis of the users’ payment capacity and found it to be $15.50 per acre ($14.00 
in O&M and $1.50 in construction repayment). Those figures would have meant it 
would have taken 250 years to satisfy the construction debt. Demanding repayment 
was not realistic then and it is not realistic now. We do not believe you intend the 
funds to be provided by the IRRIGATE Act to be added to the Project’s construction 
debt, but given the Department’s past positions, we urge that the legislation make 
clear that the funds provided are not to be subject to repayment by the users. 

Moreover, to ensure the viability of the Fort Peck Project, we urge Congress to 
forgive the existing project debt. The amount of idle acreage continues to increase 
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because landowners and potential lessees cannot afford to bring the debt current to 
get water delivered to the property. This both leaves the land idle, and decreases 
its value. As a consequence the Fort Peck Project is under-serving the intended 
project area. Even more troubling, we have heard from fractionated landowners 
within the Project that the government has become increasingly aggressive in seek- 
ing to recover Project debt. The Tribes at Fort Peck have been urging Congress to 
address this unfairness since 1993. While the Secretary has the authority to forgive 
this debt, our pleas have fallen on deaf ears. Congress has forgiven irrigation project 
debt in the past, including past debt for the Fort Peck Project, and we urge Con- 
gress to act now to forgive the current debt. 

Beyond strengthening our tribal economy, repairing this project and addressing 
its debt would help preserve our resources. We are all aware of the need to use our 
resources efficiently, and there is no natural resource more precious to our people 
than water. This is especially true when the West is facing some of the worst 
droughts this Nation has ever experienced. By repairing and maintaining this 
Project, we will be ensuring that the water resources that the Fort Peck Tribes have 
fought so hard to protect are used wisely and efficiently. 

In this regard, last Congress both the Chairman and the Vice-Chairman sup- 
ported a similar bill in the Senate, the Rural Water Projects Completion Act, which 
was approved by the Senate Energy and Natural Resources Committee. Senator 
Daines introduced a companion bill during his tenure in the House. In addition to 
addressing the irrigation project maintenance and repair backlog, these bills would 
have created a mechanism to complete the several Rural Water Projects that have 
been authorized by Congress. These Projects include the Fort Peck Reservation 
Rural Water System and the Rocky Boy’s North Central Project. The fate of our 
Reservations rests on the health of our people, and the health of our people depends 
on the water we drink. I know that Senator Tester knows this. There is probably 
no other United States Senator who cannot drink the water that comes from his 
kitchen sink, but I know that is the case for Senator Tester. Thus, I would urge 
the Committee as you take up this bill to follow the leadership of Senators Tester 
and Daines to amend it to include provisions that would also ensure that these rural 
water projects can be completed on time. 

I would like to thank you for your time and interest in this vitally important mat- 
ter, and I would be happy to answer any questions. 

Supplemental Testimony 

On behalf of the Fort Peck Tribes, we again want to thank you for introducing 
S. 438, the IRRIGATE Act, and holding a hearing on this important measure. We 
also very much appreciate having the opportunity to testify at the hearing. We write 
to supplement the testimony that we submitted and to provide additional informa- 
tion in response to the questions raised during the hearing. 

What the irrigation project means for Fort Peck today and how important it and 
agriculture are for economic development at Fort Peck. The Irrigation Project and 
agriculture generally are a central part of our economy. This is so for several rea- 
sons: 

First, a working irrigation project provides direct employment to the families who 
own the land within the irrigation project and who are running farms on that land. 

Second, a working irrigation project not only benefits the families that are actu- 
ally irrigating the land, but also many tribal members who own interests in trust 
land within the project and who lease those lands to farmers. Even where trust 
lands are fractionated, the rent paid on the leases of those lands is an important 
source of income to tribal members. 

Third, the lands that are irrigated are used to grow alfalfa and hay, which — in 
turn — helps support the livestock industry on other parts of the Reservation. Many 
tribal members are ranchers who buy hay from the irrigators and others. In some 
years, if there is drought in other parts of the country, the market for hay is very 
good and hay grown at Fort Peck has been sold to ranchers outside the Reservation. 
We estimate that about 30 percent of Tribal members make their living from farm- 
ing and ranching. 

Fourth, income from farming and grazing is a very large portion of the Tribes’ 
budget. Even in the years when we had an oil and gas boom on the Reservation, 
income from farming and grazing leases was between 30 percent and 50 percent of 
Tribal revenues. Today, income from these leases is even a bigger portion of our 
Tribal income. That money is then used to help pay for our government programs 
and services and to employ many tribal members who work for the Tribes. 

In short, agriculture has direct and indirect benefits for essentially all of the 
10,000 people who live on our Reservation, approximately 8,000 of whom are Tribal 
members and other Indians. 
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The current condition of the project. There are 18,953 acres of land within the Fort 
Peck Irrigation Project. Approximately 10 percent of the land within the project is 
not productive and the backlog of deferred maintenance is a factor which contributes 
to this. 

The limited funding available to repair and maintain Indian Irrigation Projects 
means that maintenance is not done until elements of the project are at risk of com- 
plete failure. That is what has occurred at Fort Peck. We were fortunate that last 
year a portion of the BIA’s Irrigation Projects-Rehabilitation Program funds were 
allocated to repair portions of the Frazer and Wiota Pump Stations. But this oc- 
curred in large part because of the serious deterioration of those stations. The need 
for repairs to these pump stations had been a high priority for close to 10 years be- 
fore the funds became available. As set out in the President’s Budget for FY 2015 
released in January 2014, the Frazer Pump Station is 40 years old and three of the 
four pumps have exceeded their expected service life. The outlet pipes are severely 
corroded and on the verge of compromising the entire system. There are also signifi- 
cant safety issues surrounding the entire system, and 13,000 acres of farmland 
would not be irrigated at all if this pump station were inoperable. The funds allo- 
cated last year are now being used to address part of these problems. We were able 
to install one new pump in the Frazer Station and one new pump in the Wiota Sta- 
tion, along with the related electric work for each and some work on the outlet 
pipes. 

But additional work still remains to be done. The other pumps at these stations 
are old, so while they are still working, they are still past the expected service life. 
There is constant need to maintain canals, laterals and ditches. Many of these have 
considerable overgrowth of vegetation, and many of the concrete structures are 
cracked and deteriorating. We also see significant silt buildup which has become 
worse over time. Some years ago there were fingers of riprap, rock and other mate- 
rial on the other side of the river which accelerated the river flow and limited the 
silt deposit. But those fingers have worn out and we have since seen considerable 
buildup of silt which we will need to remove. 

In addition, the low levels of water in the river means that we often have high 
growth of moss which then gets caught in and threatens to clog the intakes of the 
pumping stations. To prevent clogged intakes (which would jam and burn-out the 
pumps and threaten stress cracks in the structure), we have had to have staff, in 
boats, manually remove moss from the intakes. This activity is highly dangerous, 
as river currents are pushing the boat into the intakes and we had one near drown- 
ing last year. There is equipment that could do this work automatically — but the 
cost, based on estimates a few years ago, was $100,000 per bay, with the Frazer 
Pumping Station and Wiota Pumping Station having a combined total of seven bays. 
There are no funds to acquire this equipment. 

The adverse impact of reimbursable construction costs on the Tribes and indi- 
vidual landowners. During the hearing, we explained that the Interior Department’s 
demands that trust landowners repay construction debt which has been assessed 
against the trust property has created a substantial problem for both tribal mem- 
bers and the Tribes. When the federal government undertook to develop irrigation 
projects on Indian reservations in the late 1800s and early 1900s, congressional pol- 
icy regarding the costs of such projects varied. On some reservations, the costs of 
construction were initially to be paid simply out of appropriated federal funds. For 
others, however, the authorizing statute directed that the costs be reimbursed out 
of tribal funds. Beginning in 1914, Congress directed that construction costs for all 
such projects be paid by the persons who owned land served by the irrigation 
project. However, these acts were not enforced against non-Indians who had pur- 
chased allotments and acquired vested rights in the land prior to the statutes’ effec- 
tive dates, although construction costs were still assessed against Indian lands. 1 

Indians could not pay these costs, and many of the irrigation projects that were 
built — including several at Fort Peck — proved not to be viable due to irregular and 
undependable water supplies and were later abandoned. Indeed, at Fort Peck it was 
not until 1940, with the construction of the Fort Peck Dam on the Missouri River, 
that there was a certain enough water supply to allow for effective implementation 
of the irrigation units that remain today. 

In 1932, Congress recognized the inequities of seeking to recover construction 
costs from Indians and enacted the Leavitt Act to relieve Indians of liability for con- 
struction costs and defer assessment of all future construction costs so long as the 
lands remained in Indian ownership. 47 Stat. 564 codified at 25 U.S.C. 386a. In 
1936, another act of Congress authorized the Secretary of the Interior to investigate 


1 This history is summarized in Felix S. Cohen’s Handbook of Federal Indian Law at 729— 
730 (1982 ed.) 
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whether the owners of non-Indian lands within Indian irrigation projects are unable 
to pay irrigation charges, including construction costs, and to adjust defer or cancel 
such charges. Act of June 22, 1936, 49 Stat. 1803, codified at 25 U.S.C. 389-389e. 

While a portion of the original construction costs assessed against the Fort Peck 
Irrigation Project were cancelled under these acts, 2 part of those charges remain 
and continue to be liens against trust and fee lands. In more recent years, the Sec- 
retary has relied on the early statutes to conclude that other federal funds appro- 
priated to repair or rehabilitate the projects are to be assessed against and reim- 
bursed from the landowners. For example, in 1990, when Congress appropriated 
$995,000 for rehabilitation and betterment of the Indian Irrigation Projects, includ- 
ing the Fort Peck Irrigation Project, those construction costs were assessed against 
the landowners and, although collection of the charges were deferred as to trust 
lands, those costs are, nevertheless liens against the trust property. See Fort Peck 
Water-users Association v. Billings Area Director, BIA, 26 IBIA 90 (1994). 

One of the complications presented by the outstanding liens on the property is 
their impact of the Land Buyback Program. The Fort Peck Tribes are trying to re- 
purchase the fractioned interests through that program, but for fractioned trust 
lands that are within the Irrigation Project, the liens create significant additional 
issues. These liens impact the appraisals required under the Buyback Program. 
Where there is outstanding debt and the land has been out of production, there are 
questions about whether it should be appraised simply as dryland (at a much lower 
value) or for its potential as irrigated lands. In addition, even when outstanding 
debts are repaid so that the land can be irrigated, work often needs to be done to 
put the land back into a condition where irrigation will be effective. 

It has not yet been possible to maintain the Fort Peck Irrigation Project through 
the claims for reimbursement of construction costs and assessment of O&M charges. 
The failure to determine the feasibility of such projects at the time of their original 
construction, to keep records necessary to properly allocate costs, and to do the work 
needed to properly maintain these projects, has prevented irrigation projects like 
that at Fort Peck from becoming self-sustaining. The outstanding debts, in turn, 
have resulted in a vicious cycle where lack of adequate funds to maintain and repair 
the irrigation systems leads to increasing amounts of deferred maintenance, which 
over time, means that land within the irrigation project is not productively used. 
And as more land is out of production, less can be paid in O&M charges, thereby 
compounding the backlog of deferred maintenance. 

Forgiving the existing debt would make a major difference. At a minimum, how- 
ever, S. 438 should include express language that the funds made available under 
it not be reimbursable. The funding authorized by S. 438 should be used to address 
the deferred maintenance on terms that create a fresh start — so that these projects 
can be brought back to working condition and the landowners given the opportunity 
to move forward without the burdens of repaying costs of repair and rehabilitation 
that have become so large as a result of past failed policies. 

We do not believe that the sponsors of S. 438 intended that the funds authorized 
by this bill be reimbursable from the landowners. When the substantive provisions 
of this bill were considered last year (in S. 715), and OMB scored those provisions, 
OMB treated these funds as non-reimbursable. See S. Rept. No. 113-167 at 12 
(2014). However, given the Department’s policies in implementing the other federal 
laws that can bear on these projects, a clear statement in this legislation, that the 
costs are not reimbursable, is important. 

The possibility of expanding the current irrigation system. The Fort Peck Tribes 
welcome all opportunities to improve our community and develop our economy. 
Water is an integral part of that. Over the years, the Tribes have identified addi- 
tional locations that, based on feasibility studies, are good candidates for irrigation 
projects within the Reservation. One such project is a potential pivot irrigation sys- 
tem in Fort Kipp that has access to the Missouri River and would cover 2,300 acres. 
Another potential pivot irrigation system is in an area known as North of Sprole, 
which is just east of Poplar. This project, if developed, could irrigate approximately 


2 For example, following enactment of the Leavitt Act, the Secretary cancelled only $430,278 
of construction and O&M costs assessed against the Fort Peck Project, on the assumption that 
the landowners could repay the remaining $581,530 in construction costs then assessed against 
the project. H. Doc. No. 72-501 at 16—18, 27—38 (1932). In 1967, Congress approved a Secre- 
tarial order cancelling $206,902 in reimbursable construction costs, as well as $118,266 in 
unassessed construction costs allocable against both Indian and non-Indian owned lands at Fort 
Peck. P. L. No. 90—143, Nov. 16, 1967, 81 Stat. 465. The cancelled costs were a portion of the 
outstanding costs that related to a) irrigation units that no longer functioned, b) costs incurred 
but not attributed to any specific lands within the project, and c) part of the costs assessed 
against non-Indian landowners to equalize the charges with those assessed against Indian 
lands. S. Rept. No. 90-691 (1967); H.R. Rept. No. 90-748 (1967). 
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15,000 acres of land of which 42 percent are tribal, 30 percent are allotted and 28 
percent are fee. We think expanding irrigation on the Reservation will bring positive 
results and move toward fulfilling promises that have been long forgotten. 

Conclusion. Again, we want to express our sincere appreciation to this Committee 
for its commitment and work on this important matter. 

The Chairman. Thank you very much, Mr. Headdress. I appre- 
ciate you being here. 

Our next witness is Mitchel T. Cottenoir, Tribal Water Engineer, 
Shoshone and Arapaho Tribes of the Wind River Reservation, Fort 
Washakie, Wyoming. Thanks so much for joining us. 

STATEMENT OF MITCHEL T. COTTENOIR, TRIBAL WATER 

ENGINEER, EASTERN SHOSHONE AND NORTHERN 

ARAPAHO TRIBES, WIND RIVER RESERVATION 

Mr. Cottenoir. Chairman Barrasso, Vice Chairman Tester and 
members of the Committee, thank you for inviting me as a rep- 
resentative of the Eastern Shoshone and Northern Arapaho Tribes 
to appear before you today. 

The condition of the Wind River Irrigation Project, as well as nu- 
merous other Bureau of Indian Affairs operated irrigation systems, 
is well documented. The Wind River Irrigation Project was author- 
ized for construction in 1905 but was never completed. 

Since that time, the project, under the operation of the BIA, has 
been neglected to the extent that the cost to rehabilitate and com- 
plete the system is estimated in the range of $30-$90 million. 

The Wind River Irrigation Project is significantly under staffed 
and has operated inefficiently with only minor necessary mainte- 
nance. The BIA continues to not have a long term plan for rehabili- 
tation of the Wind River Irrigation Project. 

Therefore, the Eastern Shoshone and the Northern Arapaho 
Tribes, the Wind River Water Resource Control Board and the Of- 
fice of the Tribal Water Engineer have undertaken a major reha- 
bilitation effort to rehabilitate aging structures crucial to the oper- 
ation of the system. 

The tribes have utilized Federal appropriations acquired through 
the efforts led by Senator Mike Enzi in 2005 and 2006 totaling 
$3.72 million and leveraged them with State of Wyoming funding 
through the Wyoming Water Development Commission to rehabili- 
tate 15 major structures in the system at a cost of $7.7 million. 

In further effort to provide the required operational and mainte- 
nance needs of the system, the tribes have encouraged irrigators to 
form water user associations. These associations have negotiated 
cooperative assistance agreements with the Bureau of Indian Af- 
fairs to assume the operation and maintenance of their designated 
portion of the system. 

A percentage of the irrigation assessment is returned to the asso- 
ciation to provide funding for operations, staff and needed mainte- 
nance. Under the CAAs, each association has seen a dramatic im- 
provement in the overall operation and maintenance in their part 
of the system compared to the past service provided by the BIA. 

In addition, the tribes have initiated an effort to assume the op- 
eration and maintenance responsibilities of the system under the 
Indian Self Determination Act, Public Law 93-638. This action 
would empower the tribes to operate the system more efficiently 
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and effectively. Rehabilitation will become a priority rather than an 
afterthought. 

This effort has also been encouraged by agency and regional level 
BIA water source management. 

With these two strategies, the Bureau of Indian Affairs would be 
eliminated from the equation. This leaves us with the responsi- 
bility to operate, maintain and rehabilitate an aging and deterio- 
rating system on the Wind River. 

The tribes have compiled a proven track record and have dem- 
onstrated the ability to move the rehabilitation effort forward for 
the benefit of not only tribal members but our non-tribal neighbors. 

Funds that would become available through S. 438, the IRRI- 
GATE Act, would enable the tribes to continue this effort. The IR- 
RIGATE Act could be utilized to leverage funds from the Wyoming 
Water Development Commission. In doing so, this could expedite 
the much needed rehabilitation and completion of the Wind River 
Irrigation Project which has for so long been neglected by the Bu- 
reau of Indian Affairs. 

Senator Barrasso, Vice Chairman Tester and members of the 
Committee, the funding from this bill is simply vital to our efforts. 
We realize that only through our efforts and yours will this abso- 
lutely essential rehabilitation occur. Not only can we do this, we 
must do this. 

Senator Barrasso, the Eastern Shoshone and the Northern Arap- 
aho Tribes, the Wind River Water Resource Control Board and the 
Office of the Tribal Water Engineer strongly endorse S. 438, the Ir- 
rigation Rehabilitation and Renovation for Indian Tribal Govern- 
ments and Their Economies Act or the IRRIGATE Act, as we did 
with S. 715 when the Barrasso amendment was added in the pre- 
vious Congress. 

We also encourage members of the Committee to do all in their 
power in moving the IRRIGATE Act forward successfully. The 
Eastern Shoshone and Northern Arapaho Tribes look forward to 
working closely with you now and in the future. 

Thank you for your time and consideration. 

[The prepared statement of Mr. Cottenoir follows:] 

Prepared Statement of Mitchel T. Cottenoir, Tribal Water Engineer, 

Eastern Shoshone and Northern Arapaho Tribes, Wind River Reservation 

Chairman Barrasso, Vice Chairman Tester and members of the Committee, thank 
you for inviting me as a representative of the Eastern Shoshone and Northern Arap- 
aho Tribes to appear before you today. 

The condition of the Wind River Irrigation Project, as well as numerous other Bu- 
reau of Indian Affairs operated irrigation systems, is well documented. The Wind 
River Irrigation Project was authorized for construction in 1905, but was never com- 
pleted. Since that time the project, under the operation of the BIA, has been ne- 
glected to the extent that the cost to rehabilitate and complete the system is esti- 
mated in the range of $30-$90 million. 

Bureau of Indian Affairs Irrigation at the Wind River is significantly understaffed 
and the system is operated inefficiently with only minor necessary maintenance. 

The BIA continues to not have a long term plan for rehabilitation of the Wind 
River Irrigation Project. Therefore, the Eastern Shoshone and Northern Arapaho 
Tribes, the Wind River Water Resource Control Board and the Office of the Tribal 
Water Engineer have undertaken a major rehabilitation effort to rehabilitate aging 
structures that are crucial to the operation of the system. 

To further provide the required operational and maintenance needs of the system 
the Tribes have encouraged irrigators in the system to form water users associa- 
tions. These associations have negotiated Cooperative Assistance Agreements (CAA) 
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with the Bureau of Indian Affairs to assume the operation and maintenance of their 
designated portion of the system. A percentage of the irrigation assessment is re- 
turned to the association to provide funding for operating staff and needed mainte- 
nance. Under the CAA each association has seen a dramatic improvement the over- 
all operation and maintenance of their part of the system compared to the past serv- 
ices provided by the Bureau of Indian Affairs. 

It is hoped that each association can accumulate a rehabilitation fund to assist 
in the rehabilitation effort and that can be leveraged to acquire additional funding 
from sources such as the Wyoming Water Development Commission (WWDC). We 
have had some success in such efforts in recent years. 

In addition, the Tribes have initiated an effort to assume the Operation and Main- 
tenance responsibilities from the BIA under the Indian Self-determination Act PL 
93-638. This action would empower the Tribes to operate the system more effi- 
ciently and effectively. Rehabilitation would become a priority rather than an after- 
thought. This effort has also been encouraged by Agency and Regional Level Bureau 
of Indian Affairs Water Resource management. 

With these two strategies, the Bureau of Indian Affairs is eliminated from the 
equation. It leaves us with the responsibility to operate, maintain and rehabilitate 
the aging and deteriorating system on the Wind River. 

The Eastern Shoshone and Northern Arapaho Tribes, the Wind River Water Re- 
source Control Board and the Office of the Tribal Water Engineer strongly endorse 
S. 438, the Irrigation Rehabilitation and Renovation for Indian Tribal Governments 
and Their Economies Act or the “IRRIGATE Act”. The funds through this bill would 
provide for the much needed rehabilitation of the Wind River Irrigation Project that 
has for decades been neglected by the Bureau of Indian Affairs. The Eastern Sho- 
shone and Northern Arapaho Tribes ask for your individual support in successfully 
moving the bill forward. 

The Tribes have compiled a proven track record and have demonstrated the abil- 
ity to move the rehabilitation effort forward for the benefit of not only Tribal mem- 
bers, but also our non-tribal neighbors. Funds that would become available to the 
Tribes through the IRRIGATE Act would enable the Tribes to continue this effort. 
The IRRIGATE Act funding could be utilized to leverage funding from the State of 
Wyoming and the WWDC. Tribal participation in this program was allowed for 
under the 2003 Wyoming State Legislature House Bill 144. In doing so, this could 
expedite the much needed rehabilitation and completion of the Wind River Irriga- 
tion Project which has so long been neglected by the Bureau of Indian Affairs. 

In 2004 in an effort to facilitate the rehabilitation of the Wind River Irrigation 
Project, the Eastern Shoshone and Northern Arapaho Tribes through the efforts of 
the Wind River Water Resource Control Board applied to and were granted a $3.5M 
grant from the WWDC to aid in the rehabilitation of irrigation structures that were 
critical to the operation of the system. This State Appropriation was a 50 percent 
grant that required an additional $3.5M in matching funds before the State funds 
could be used. Through the efforts of the Wind River Water Resource Control Board 
in conjunction with the efforts led by Senator Mike Enzi, a Federal appropriation 
of $3.72M was secured in 2005 and 2006 as matching funds for the $3.5M in State 
funds. 

These funding sources were utilized to rehabilitate 15 major structures that were 
crucial to the operation of the irrigation system. These structures include: the 
Johnstown and Lefthand Ditch diversion and waste-way structures on the Big Wind 
River, the Coolidge Canal — Trout Creek diversion structure, the Mill Creek — Ray 
Canai Crossing structure, the Ray Canal — South Fork of the Little Wind diversion 
structure, the Coolidge Canal — Little Wind diversion structure, Ray Canal 11C, 39C 
and 59C diversion structures, Coolidge Canal 14B diversion structure, the Sub-agen- 
cy Canal — Little Wind River diversion structure, the North Fork of the Little Wind 
River diversion chute structure, and the Willow Creek and Meadow Creek diversion 
structures in the Crowheart area. 

Incorporated in the design and construction of the Coolidge and Sub-agency struc- 
tures are Fish Ladders. In addition to a Fish Ladder, a Fish Screen structure was 
also designed and constructed on Ray Canal. The fish passage will mitigate the loss 
of hundreds of thousands of fish to the irrigation system. The fish passage project 
was a combined effort among the Tribes, the US Fish and Wildlife Service, the Bu- 
reau of Indian Affairs, Trout Unlimited and the State of Wyoming. 

The total cost of these 15 structures (Phase I of the Wind River Irrigation Reha- 
bilitation Project) was $7,713,695. 

Without the efforts of the Eastern Shoshone and Northern Arapaho Tribes 
through the Wind River Water Resource Control Board, Phase I of the rehabilitation 
process would not be occurring. 
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The Tribes and WRWRCB continue to pursue additional funds for the rehabilita- 
tion effort from the State of Wyoming through the WWDC. The Tribes have come 
to the table with $730,000 and have requested a matching grant in the amount of 
$1,482,121 from the Wyoming Water Development Commission. These funds will en- 
able tbe Tribes to address the rehabilitation of structures identified on the Phase 
II priority list in Table 1. 


Table 1 

Wind River Irrigation Project Phase II Priority List 


Ranking 

Project Name 

Total Cost in 2008 Dollars 

1 

Coolidge Canal Lateral 14B 

$254,000 

2 

Dinwoody Diversion Structure 

$552,000 

3 

Sub-agency Lateral 38 A 

$180,000 

4 

Ray Canal Lateral 37 C System 

$432,000 

5 

Coolidge Canal System 

$150,000 

6 

Sub Agency Canal System 

$282,000 

7 

North Fork Diversion Structure 

$300,000 

8 

Mill Creek / 14B-44 System 

$iao,ooo 




Total Cost 


$2,334,000 





Estimated Cost in 2014 Dollars 

$2,583,738 


As perthe Bureau of Labor and 
Statistics Calculator 





Current Funding 




Tribal Funding 

$730,000 


Wyoming Water Development 

$1,482,121 




Total Funding 


$2,212,121 





The Tribes will continue this phased approach to the Rehabilitation Process. Addi- 
tional phases and priority lists will be developed and added as funding is acquired. 

Although the Tribes appreciate the financial support of the State of Wyoming, the 
funding only scratches the surface of what is necessary to bring the Wind River Irri- 
gation Project up to the standards of non-Indian irrigation projects in close prox- 
imity to the Wind River Indian Reservation. The Tribes request the aid and assist- 
ance of both Senators Barrasso and Enzi and the Senate Committee on Indian Af- 
fairs to help secure future funding for the ongoing rehabilitation of the Wind River 
Irrigation System. For this reason, the Eastern Shoshone and Northern Arapaho 
Tribes, the Wind River Water Resource Control Board and the Office of the Tribal 
Water Engineer again endorse S. 438, the “Irrigation Rehabilitation and Renovation 
for Indian Tribal Governments and Their Economies Act” or the “IRRIGATE Act”. 

According to the GAO Report 06-314 dated February 2006, the Wind River Irriga- 
tion Project was authorized for construction in 1905 but construction was never 
completed. 

The Wind River Irrigation Project is comprised of 3 storage facilities, 11 canals 
and 377 miles of canals and laterals. These facilities provide water to 38,300 acres 
of which 67 percent is Indian owned and 33 percent non-Indian owned. 

According to the 1994 Natural Resource Consulting Engineers (NRCE) Project As- 
sessment and Plan, no Project-wide rehabilitation of the delivery system has oc- 
curred since the 1930’s. According to that study due to deferred maintenance over 
many years, 60 percent or 1200 structures were in need of repair or replacement 
and 45 percent or 190 miles of canals and laterals need repair or reconstruction. 
According to the study structure failures were routine resulting in the progressive 
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loss of control of Project water and that catastrophic failure of segments of the deliv- 
ery system was imminent. According to the 1994 NRCE Project Assessment and 
Plan due to the Project’s current configuration, it only has 66 acres of irrigated land 
per mile of canal. In comparison, Midvale Irrigation District has over 160 acres per 
mile of canal. As a general guideline, the Bureau of Reclamation suggests that irri- 
gation projects, in the region, need at least 140 acres of irrigated land per mile of 
canal to be economically self-sufficient. The study also stated that the resulting poor 
delivery performance had contributed to a progressive deterioration in crop quality 
and the water users’ ability to pay assessments. It is apparent that the Wind River 
Irrigation System cannot be considered self-sufficient. 

The condition of the Wind River Irrigation Project sadly continues to deteriorate. 
With the exception of the Tribes’ Phase I Rehabilitation Project, little has changed 
since the 1994 NRCE Wind River Irrigation Project Assessment, the 2006 GAO-Re- 
port numbered 06-314 or the 2008 HKM Wind River Irrigation Project Engineering 
Evaluation and Condition Assessment. The $7,713,695 of Phase I barely scratched 
the surface in addressing the needs as outlined in the 2008 HKM Wind River Irriga- 
tion Project Engineering Evaluation and Condition assessment where the estimated 
costs for needed replacement construction to be $69,640,000. According to the calcu- 
lator on the Bureau of Labor and Statistics, something that cost $100 in 2008 cost 
$110.70 in 2014, which is a 10.7 percent increase; inflation raises those cost to ap- 
proximately $77,091,500 in 2014. 

Clearly something needs to be done. If funds are not made available to deal with 
the rehabilitation needed, the project will continue to lose water, and both the In- 
dian and non-Indian people who rely on the project, as well as the fisheries im- 
pacted by the project, will all suffer. 

In addition to the rehabilitation effort, in 2014 the Tribes successfully submitted 
Level II Phase II Storage Site Study applications to the WWDC. These studies will 
identify at least 2 suitable storage sites on each of the Big and Little Wind Rivers. 
The need for additional storage on the Wind River Reservation has been graphically 
demonstrated during drought years when irrigators have been shut off early in the 
summer months as early as the first or second week in July. These storage studies 
and the successful identification of storage sites will not only benefit Tribal 
irrigators but also all water users on the Wind/Big Horn River system. 

What follows is a report on the Wind River Irrigation Rehabilitation Project. The 
photos graphically show what progress looks like, i.e., what we can jointly accom- 
plish when we have the funding as well as demonstrate what happens when mainte- 
nance is deferred and the project is allowed to deteriorate. 

In order for the rehabilitation effort to move forward, it will take a united effort 
from the Eastern Shoshone and Northern Arapaho Tribes, the Bureau of Indian Af- 
fairs, the Wyoming Water Development Commission, and our State and Federal 
Legislators. 

Chairman Barrasso, Vice-Chairman Tester and members of the committee, the 
funding from this bill is simply vital to our efforts. We realize that only through 
our efforts, and yours, will this absolutely essential rehabilitation occur. Not only 
can we do this, we must do this. 

Chairman Barrasso, the Eastern Shoshone and Northern Arapaho Tribes, the 
Wind River Water Resource Control Board and the Office of the Tribal Water Engi- 
neer strongly endorse S. 438, the “Irrigation Rehabilitation and Renovation for In- 
dian Tribal Governments and Their Economies Act” or the “IRRIGATE Act” as we 
did S. 715 when the Barrasso amendment was added to it in the previous Congress. 

We also encourage members of this committee to do all that is their power to help 
in moving the IRRIGATE Act forward successfully. The Eastern Shoshone and 
Northern Arapaho Tribes look forward to working closely with you now and in the 
future. 

Your strong support of the Tribes and their efforts is of the utmost importance. 
Our efforts will bring much needed relief to both Tribal and non-Tribal irrigators 
on the Wind River Reservation. 

Thank you for your time and consideration. 

Attachment 
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WIND RIVER IRRIGATION REHAB UPDATE 

By 

THE OFFICE OF THE TRIBAL WATER 


ENGINEER 
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The Wind River Water Resource Control Board and the Office of the Tribal Water Engineer 
appreciates this opportunity to up-date the members of the United States Senate Committee 
on Indian Affairs on the progress of the Wind River Irrigation Rehabilitation Project. 


In 2004 the Wyoming State Legislature appropriated $3,500,000 thru the Wyoming Water 
Development Commission to assist in the rehabilitation of the Wind River Irrigation Project. 
These funds were matched with two Federal appropriations in 2006 and 2007 totaling 
$3,722,500. The combined funding was utilized to rehabilitate irrigation structures in critical 
need of repair. To this date the total estimated cost of rehabilitating the Irrigation Project 
remains in the $90M range. 



Ray Canal Diversion Structure and Fish Passage 


During the 2010- 2011 and 2011-2012 construction seasons the following rehabilitation project 
structures were completed: 

• Coolidge -Trout Creek Diversion Structure 

• Johnstown Diversion Structure 

• Lefthand Ditch Diversion and Waste Way Structures 

• Ray Canal - Mill Creek Crossing Structure 
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• Ray Canal Diversion Structure 

• Coolidge Canal Diversion Structure 

• Ray Canal Fish Screen Structure 

• Structures: 39-C, 11-C, 59-C, and 14-B 

Total cost of rehabilitating these structures was $5,097,095. 



In addition to replacing the Ray and Coolidge Canal diversion structures, fish ladders were 
installed on both diversion structures to enable aquatic life to migrate the stream above and 
below the diversion structures. A fish screen structure was also constructed in the Ray Canal 
down steam of the diversion structure. The fish screen will prevent the loss of thousands of 
fish to the Ray Canal irrigation system. The fish screen structure was built thru the 
collaborative efforts of various agencies. Funding partners for the fish passage and screens 
were: USF&W, Trout Unlimited, the Wyoming Wild Life Trust Fund, BIA Wildlife Resources 
Branch, the WWDC and the Eastern Shoshone and Northern Arapaho Tribes. These funding 
partners contributed an additional $720,760. 
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The 2013- 2014 construction season brought this phase of the Wind River Irrigation 
Rehabilitation Project to a close. WWDC and Federal Funding have been depleted with the 
start of the 2014 irrigation season. Projects constructed during this period were: 

• North Fork Chute 

• Willow Creek Diversion Structure 

• Meadow Creek Diversion Structure 

• Sub-agency Diversion Structure 


The total construction costs of these structures were $2,616,599.29. 



Sub-agency Diversion Structure 










Meadow Creek 


Willow Creek 





North Fork Chute 


■ 


It should be noted this rehabilitation project has provided an economic boost to Fremont 
County, the State of Wyoming and the Wind River Indian Reservation. State and local 
contractors and sub-contractors have been utilized during the construction projects. These 
contractors include: 

• Inberg-Miller Engineers (Riverton, WY) 

• Lowham Walsh LLC (Lander) 

• Dowl HKM (Lander) 

• High Country Construction (Lander) 

• 71 Construction (Riverton) 

• Reiman Corp. (Cheyenne) 

This phase of the Irrigation Rehab Project has barely scratched the surface of the overall needs 
of the Wind River Irrigation Project. As stated before the estimated cost of total rehabilitation 
is in the $90M range. The Office of the Tribal Water Engineer has developed a Phase II list of 
priorities for rehabilitation. This list and a cost estimate was submitted to the WWDC in 
November of 2014. We are currently awaiting Wyoming Legislative action on our funding 
application. 




What follows are examples of conditions that currently exist on the Wind River 
Irripatinn Proiprt that oppH to hp addrpsspri in thp Rphahilitation Fffort 
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The Chairman. Thank you so much for your testimony, Mr. 
Cottenoir. 

Our next witness is Mr. Harry LaBonde, Director, Wyoming 
Water Development Commission, Cheyenne, Wyoming. 
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STATEMENT OF HARRY C. LABONDE JR., DIRECTOR, WYOMING 
WATER DEVELOPMENT COMMISSION 

Mr. LaBonde. Chairman Barrasso, Vice Chairman Tester and 
members of the Committee, thank you for this opportunity to ap- 
pear before you. 

The Wyoming Water Department Commission is charged with 
developing the water resources of Wyoming for the benefit of its 
citizens. Those citizens certainly include residents of the Wind 
River Indian Reservation. 

My agency is basically a funding agency where we fund water 
projects across the State. They tend to fall into two basic cat- 
egories: potable water systems and irrigation systems. Eligible en- 
tities include cities, towns, water districts, irrigation districts and 
the Northern Arapaho Tribe and the Eastern Shoshone Tribe in 
Wyoming. 

The program is funded with severance tax revenues directed to 
my program. We fund our water projects with a grant-loan pack- 
age. Typically, we will see on projects that have access to Federal 
funding, like projects on the reservation, we will fund those 
projects at a 50-50 ratio, 50 percent State funds in the form of a 
grant and the local entity is required to come up with an additional 
50 percent of their share. 

Occasionally, those projects will have a different Federal share. 
It depends on the funding scenario. I have seen projects where the 
Federal share has been 65 percent with a 35 percent State grant. 
The point is it is a joint program used to develop projects across 
the State of Wyoming. 

On the Wind River Indian Reservation, we have funded a num- 
ber of potable water systems for Arapaho, Ethete and the Boulder 
Flats Project developing potable water. We have also funded, as 
mentioned by Mitch, an irrigation rehabilitation system. That was 
a 50-50 grant funding scenario. In fact, you see a project for one 
of the completed diversion structures on that project. 

We also have a project coming forward, the next phase, a $2.2 
million project and we are funding that project at a 67 percent 
share grant from the State of Wyoming and a 33 percent share 
from the local tribes. That was because they did not have access 
to Federal funds in developing their local share. 

In 2008, the BIA commissioned a study for irrigation system as- 
sessment on the reservation. They looked at seven or eight irriga- 
tion projects, canals that had been developed over the years and 
generated a cost estimate to repair, replace and upgrade those sys- 
tems that totaled about $104 million, just on the Wind River In- 
dian Reservation. The $7 million project that has been mentioned 
was working against that backlog. 

If you take that 2008 cost estimate, I just inflated it at 3 percent 
a year and subtracted the $7 million project, as well as our newer 
$2 million project, I am still coming up with just short of $120 mil- 
lion of improvements needed on the Wind River Indian Reserva- 
tion. 

One of the obstacles that the tribes face in Wyoming is devel- 
oping this local funding share. The Wyoming legislature has cre- 
ated a Select Committee on Tribal Relations. I frequently attend 
their meetings during the year. 
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One of the expressed concerns at these meetings from tribal 
irrigators is the inability to get water through their systems, 
whether it is head gate issues or maintenance issues, they just 
can’t get the water when they need it during the summer months. 

That inability to get water and also I will tell you our experience 
in my program with lining open canals is that it removes seepage 
or reduces seepage and we see upwards of 30 percent more water 
being delivered to fields as a result of that. 

In terms of this project and developing the local share of funding, 
it is important for Wyoming to be able to match those funds. We 
have had to curtail or reduce projects in size because there is not 
a local share available to match our State funds. 

We certainly encourage you to support this bill. I can tell you 
that when irrigators cannot get their water in the spring or the 
summer months, their crops do not flourish and as a result, there 
is a significant impact on the reservation. 

I would stand for questions, Mr. Chairman. 

[The prepared statement of Mr. LaBonde follows:] 

Prepared Statement of Harry C. LaBonde Jr., Director, Wyoming Water 
Development Commission 


Introduction: 

Chairman Barrasso, Vice Chairman Tester, and Members of the Committee, my name 
is Harry C. LaBonde Jr., I serve as director of the Wyoming Water Development Office 
(WWDO), The mission of the office and its oversight commission, the Wyoming Water 
Development Commission (WWDC), is to develop Wyoming's water resources for the 
benefit of the people of the State of Wyoming. 

Wyoming Water Development Pro pram 

The WWDC Is charged with funding a wide variety of water development infrastructure, 
renovation, rehabilitation, and conservation projects in the state. Eligible funding 
entities include cities, towns, water districts, conservation districts, and the Eastern 
Shoshone and Northern Arapaho Indian Tribes located on the Wind RivBr Indian 
Reservation (WR1R). Typical projects include: 

• Transmission pipelines 

■ Potable water storage tanks 

• Water wells 

• Water p ump statia ns 

■ Irrigation canal rehabilitation 

• Irrigation canal structure replacement 

• Diversion structure replacement 

• Dam and reservoir enlargements 

• New dams and reservoirs 

Funding for Wyoming's Water Development Program is derived from the collection of 
severance taxes levied against minerals, oil, and gas resources. Those funds directed 
to the WWDC are managed in three separate accounts, each having a defined purpose. 
A brief description of each account follows: 
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• Water Development Account I - funds new development projects which will 
develop and use additional Wyoming water resources. Potable water providers 
have used this fund to expand their systems. 

• Water Development Account II - funds the rehabilitation and renovation of 
existing water systems. Entitles responsible for operating irrigation systems have 
used this fund extensively to upgrade their delivery systems. 

• Water Development Account ill — funds the planning, design, and construction of 
new reservoirs in excess of 2 ODD acre-feet (AF) and reservoir enlargements in 
excess of 1000 AF. 

The Wyoming Water Development Program funds eligible projects with a grant/loan 
financial package. Typical grants are made at a 67% share with the sponsoring entity 
responsible forlhe remaining 33% local share. The local share may be funded by a 
WWDC ioan, which currently carries a 4.0% interest rate. For projects where the 
sponsor has secured federal funding, a state/federal cost sharing program Is 
implemented. In these situations the typical WWDC grant will vary from 35% or 50% 
and the federal share varies from 65% to 50%. 

Over the years IhB WWDC has funded, and completed a number of successful projects 
on the WRIR. Additionally, there are a number of projects in planning, design or u nder 
construction. These projects have included both potable water system improvements 
and irrigation system rehabilitation. Examples include: 

» Arapaho Pipeline and Tank (on-going) 

□ Northern Arapaho Tribe 
o 67% WWDC grant 
o Project Budget = $2,876,000 

• Arapaho Water Supply 

o Northern Arapaho Tribe 
o 67% WWDC grant 
o Project budget = $500,000 

• Ethete Wafer Supply (on-going) 

o Northern Arapaho Tribe 
o 5D% WWDC grant 
o Project Budget = $4,000,000 

• Wind River Irrigation 

o JointBusinassCouncilforthBEastemShoshoneandNarthem Arapa h o 
Tribes 

a 50% WWDC grant 
o Project Budget = $7,000,000 
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• Wind River Irrigation Rehabilitation 2015 (funding approved) 

o Eastern Shoshone and Northern Arapaho Tribes 
o 67% VWVDC grant 
o Project Budget = $2,212, 1 21 

» Shoshone Well and Transmission 
o Eastern Shoshone Tribe 
o 67% WWDC grant 
o Project Budget =$1,1 00,000 

• Eastern Shoshone Boulder Flats Well Field 

o Eastern Shoshone Tribe 
o 67% VWVDC grant 
o Project Budget = $1 ,200,000 

Through these projects, the WWDC and the two Tribes have developed a positive and 
successful working relationship which will continue forward on future projects. 

irrigation System Assessment Report 

In July 2008, HKM Engineering completed a report titled, '‘Engineering Evaluation and 
Condition Assessment Wmd River Irrigation Project.” This report was commissioned by 
the Bureau of Indian Affairs and provided a comprehensive assessment of the irrigation 
systems that serve tribal lands on the WRIR. This included reviews of the following 
Irrigation canals: 

• North Fork 

• Ray 

• Coolidge 

• Sub Agency 

• Left Rand 

• Johnstown 

• Upper Wind River 

The assessment induded a detailed inspection of structures, flumes, siphons, 
headgates, turnouts, canal banks, and identified canals with high seepage losses. The 
engineer then prepared cost estimates to correct/replace noted deficiencies, (see 
attached Table 5 from the report). The combined cost for remediation and replacement 
totaled $104,452,834 in 2008. Using a 3% annual inflation rate and reducing the cost 
estimate to account for the two WWDC funded rehabilitation projects, the estimated 
2015 cast for irrigation system rehabilitation needs an the WRIR is $119,250,000. 

Summa ry 

Irrigation systems on the WRIR are In need of significant rehabilitation and upgrades. 
Portions of these systems are nearing 100 years of age and reliability of water deliveries 
has been compromised due to the aging infrastructure. Tribal irrigators depend on 
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these water deliveries to sustain their farming practices and unreliable irrigation supplies 
negatively impact the economy of the WRIR. 

As noted in the 2008 engineering study, a number of WRIR canals suffer from 
excessive seepage. Lining of these canals can result in upwards of 30% more water 
reaching the intended crops, thereby increasing crop outputs and the agricultural 
economy on the WRtR. The WWDC has funded numerous canal lining or piping 
projects around the stale and the WRIR contains numerous opportunities to continue 
these types of water conservation projects. 

The WWDC has established a good working partnership with both tribes while 
completing water projects on the WRIR. One of the limiting factors in moving more 
water projects forward is the lack of available funding for the tribes to meet the 
sponsor's local share. S.438 provides that much needed funding source and will allow 
the WRIR tribes to accelerate irrigation rehabilitation projects on the WRIR. 

Thank you for the opportunity to testify before the Senate Committee on Indian Affairs. 


Summary of Estimated Costs For Needed Remediation 

A summary of the estimated costs for remediating the identified deficiencies of the Wind River 
Irrigation Project irrigation system infrastructure is provided in Tahlc 5. Additionally, the Iota) 
current replacement value of nil Project structures and canal repairs is provided as well. 


Table 6 - Summary of Remediation end Replacement Costs 


Description 

Remedial ion 

Replacement 

Structures 



Suuaurc Kehshilltaikin far Key Canals und Laterals 

56,0 12 .732 

515,407,647 

Slruct ti re Reltabi il til ion Tor Rembirtj ng LtS crals 

SIB, 0U4.lt 5 

*13,438,536 

Sub la 111 

S24,fllfi,9D0 

558, 846,134 

Canals 



CJeaatn^Rediapiiig 

S5JD6.I 15 

55306,115 

Scepflge Ana Lining 

15,4811,7 85 

55,488,785 

Subtotal 

sii.mm 

510*794/100 

Grand Total 

534,811,800 

569,641,084 
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The Chairman. Thank you very much, Mr. LaBonde. 

Senator Daines. 

Senator Daines. Thank you, Mr. Chairman. 

Before we get started, I want to give a special warm welcome to 
a group of students from Hardin, Montana, from the Crow and 
Northern Cheyenne Tribes as well. It is good to have you here 
watching your government in action. Thanks for being here. 

I have a question for Councilman Headdress. Again, it is great 
to have you here and to have Montana represented so strongly, 
here on the dais as well as in the crowd. Thanks for taking the 
time to come here. 
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I am proud to be a co-sponsor of the IRRIGATE Act. I want to 
express my support additionally for funding rural water projects at 
Fort Peck, at Rocky Boy and other BOR projects in addition to the 
projects included in this bill. 

I look forward to working with my colleagues on this Committee 
to move forward on these important projects for Indian country and 
for the State of Montana. 

Councilman Headdress, I was struck by a comment you made in 
your testimony. You mentioned the total backlog of deferred main- 
tenance on the Fort Peck irrigation system is $12.7 million. 

Mr. Headdress. Yes, sir. 

Senator Daines. How quickly do you expect that number to in- 
crease if we continue to delay maintaining this project? 

Mr. Headdress. Right now, the actual deferred maintenance cost 
is closer to $16 million. The best estimate we had was from the 
BIA’s 2014 assessment. I would say those costs have increased by 
at least $4 million. 

Senator Daines. Could you elaborate on the importance of agri- 
culture on the Fort Peck Reservation and where it ranks in terms 
of industries for your communities? 

Mr. Headdress. At the present time, agriculture is the primary 
industry for both the tribes and many of our members. Even in the 
years when we have oil and gas, the income from farming and 
grazing leases is between 30 and 50 percent. Other revenue is in 
the tribal budget. When oil and gas income is low, agriculture is 
even more important. 

While I cannot say exactly the percentage of families on the res- 
ervation supported by agriculture, I think it is fair to say that is 
likely close to 30 percent of the families. 

Senator Daines. It is Montana’s number one industry, a $5 bil- 
lion industry across our State. 

Mr. Headdress. Yes, sir. 

Senator Daines. How would this project benefit the viability of 
agriculture for the tribes at Fort Peck? 

Mr. Headdress. The project would allow us to put our lands to 
better use and make sure we are able to productively use our farm 
lands. This will greatly help us to efficiently use our water re- 
sources also. 

Senator Daines. Thank you, Councilman Headdress. 

Secretary Washburn, as we look to fund these essential projects, 
we also must be aware that we cannot keep adding to the national 
debt which is $18 trillion. Today, the CBO came out with their lat- 
est projections that we will be at $25-26 trillion over the course of 
the next ten years, with $5.6 trillion of interest over the next ten 
years on the debt alone. Those are probably some pretty conserv- 
ative interest rates. 

In your view, what are some ways we can find savings in the 
BIA budget or the Department of Interior, more generally, to fund 
these irrigation projects and other high priority items for Indian 
country? 

Mr. Washburn. Let me not rate my colleagues in other parts of 
the Department of Interior. I wouldn’t be welcome if I started offer- 
ing up other peoples’ budget. 

Senator Daines. We will welcome you back, that is all right. 
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Mr. Washburn. Thank you. 

You raise a really hard question. We have a lot of priorities par- 
ticularly in Indian affairs, all of which we cannot possibly meet. 
This is one of the frustrating things we face every day. We don’t 
have all the money we would like to accomplish everything we need 
to do. 

Irrigation projects are not the only place where we have a back- 
log in deferred maintenance, schools, detention centers and other 
areas. That is why these things are so difficult. 

Indeed, many institutions tend to let go of long term mainte- 
nance type stuff to save money so they can do other things. When- 
ever budgets get tight, that is one of the first things people turn 
to, let us stop taking care of the stuff we have now and doing rou- 
tine maintenance. 

That is a little bit of how we got here. There are some other com- 
plications to that but it is not easy to find the funds to pay these 
sorts of things. If the Administration has concerns, it is largely 
around those. How do we pay for this? 

Senator Daines. The concern is the continuing delays. The price 
for maintenance keeps going up and we are losing economic growth 
opportunities which create more taxes and so forth and for our peo- 
ple in Montana. 

Can I get your commitment that we can work together to find 
the necessary savings? It is never easy, the budget process. I un- 
derstand that but I think we can work to prioritize some of these 
essential items like these irrigation projects. 

I don’t want to keep introducing bills over and over and we come 
back and recycle the same testimony. Let us figure out a way to 
get it done. 

Mr. Washburn. We are happy to work with you, Senator, and 
with the leadership of the Committee. 

Senator Daines. I appreciate it. Thank you. 

The Chairman. Thank you, Senator Daines. 

Senator Tester? 

Senator Tester. Thank you, Mr. Chairman. 

I have a few questions for Charles too. It is good to have you 
here. 

Do you know offhand how many acres are under irrigation at 
Fort Peck now? 

Mr. Headdress. I am not sure on that. I will have to find out. 

Senator Tester. If we pass this IRRIGATE Act, would you be 
able to add additional acres under your irrigation? 

Mr. Headdress. Yes, we would, Senator Tester. We have projects 
for which we have plans. The bench above Sprole is a good poten- 
tial spot to plant crops like potatoes, certain types of potatoes. If 
we have an irrigation project in that area or coming up to it, that 
would be a great boon to our economy. 

Senator Tester. Let me ask you the same question a little dif- 
ferently. Do you have land right now that was irrigated say 15, 20 
or 25 years ago that now the system no longer can support? 

Mr. Headdress. Again, I will have to defer that to our experts. 
I am not sure about that but I will find out for you. 

Senator Tester. That would be great. 
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Offhand, do you have any tribal members this would impact if 
we were to get this passed? 

Mr. Headdress. If were to get this passed? Could you rephrase 
that question? 

Senator Tester. How many members of your tribe would be im- 
pacted by a good irrigation system that would work well? 

Mr. Headdress. At least 8,000, sir. 

Senator Tester. You mentioned the department has charged 
some of the irrigation system users to repay construction costs, 
user fees. What impact has that has on the tribe or individual 
landowners and what would forgiving that debt on the Fort Peck 
tribes do to help drive this project forward? 

Mr. Headdress. The debt is a problem for both our members and 
the tribes. I can speak from personal experience. My son inherited 
a fractional interest in trust land sold by the irrigation project. 

As soon as he inherited this land, he was hounded by aggressive 
and threatening demand letters saying he had to pay the out- 
standing debt on the project, not on the whole project, of course. 

My son is trying to make the payments but when he inherited 
this land, he had no idea he was inheriting a debt. This land is 
lying idle. It is not being irrigated and in production, yet he has 
to pay this levy. 

The debt is also a problem for the tribes. We are trying to repur- 
chase a fractionated interest through the Land Buyback Program. 
In order to do this, the tribes have been told that we also have to 
pay the past debt on these lands. 

Forgiving the debt would make a major difference. You might re- 
call the claims in the Keepseagle case when non-Indians were get- 
ting debt forgiveness but Indians were not. Many of those neigh- 
bors who had debt forgiven got a new chance and are in successful 
business today. 

Senator Tester. Thank you, Charles. Again, thanks for making 
the trek from Montana. We appreciate your testimony. 

Mr. Headdress. It is good to see you. Thank you. 

Senator Tester. Kevin, the bill we are talking about, S. 438, will 
benefit Indian irrigation systems by creating a dedicated stream of 
funding for these projects from the Reclamation Fund. As I said in 
my opening comments, the IRRIGATE Act originated from a larger 
bill that used the Reclamation Fund also to pay for Indian water 
rights and rural water projects. 

Can you describe the effect of not having a dedicated stream of 
funding on delaying implementation of these water settlements and 
rural water projects, as well as the impact on deferred maintenance 
on these projects? 

Mr. Washburn. Yes, Senator Tester, I can. What happens is we 
have to ask you for the money every year and hope and pray that 
we get it. That is sort of the way it goes. We do these long term 
water rights settlements and we commit to long term amounts of 
money. If that money doesn’t come through, then the water rights 
settlements sometimes falls through. 

It is important for us to have some certainty. We have a lot of 
water rights settlements that we have already committed to. 
Frankly, we have a lot of water rights settlements in the process 
that we hope to commit to in the future. 
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I will tell you that the drought is affecting us all over the west. 
Drought is serious. I saw an article a couple days ago saying the 
war in Syria was partially responsible for drought. We are glad 
that we are in a country that doesn’t go to war about these sorts 
of things but they are very serious matters and raise the stakes of 
these kinds of issues. 

Senator Tester. There is no doubt about that. If we were going 
to finish all the water projects out there right now, water settle- 
ment projects, how many dollars would that be? 

Mr. Washburn. I can provide that to you. It is in the hundreds 
of millions. 

Senator Tester. It is in the hundreds of millions. I wouldn’t ex- 
pect you to know this but there is $30 million in the Bureau of Rec- 
lamation Fund in this budget to take care of those water projects. 

I am saying if we are going to move forward on this stuff, it is 
going to take Congress to act to appropriate some money to do it, 
to be quite frank with you, because we are talking about hundreds 
of millions of dollars, maybe even $1 billion. 

I appreciate the work you have done and the hard decisions you 
have had to make already. There is more to do and I have a few 
more questions around. 

Thanks, Mr. Chairman. 

The Chairman. Senator Cantwell? 

STATEMENT OF HON. MARIA CANTWELL, 

U.S. SENATOR FROM WASHINGTON 

Senator Cantwell. Thank you, Mr. Chairman. Thank you for 
holding this important hearing. 

I too want to ask Assistant Secretary Washburn a question. 
Thank you for being here. 

I want to ask about the Wapato Project which is on the Yakama 
Nation in central Washington. It is one of the more troubled irriga- 
tion systems run by the Bureau of Indian Affairs. 

According to the GAO study, there is more than $130 million in 
delayed maintenance for that project. Yet, the Wapato Project is for 
area farmers, tribal members. It has been in operation for more 
than 100 years providing for 150,000 acres on the Yakama Res- 
ervation. 

Some of the water deliveries were halted in the summer causing 
acute economic hardship for many farmers. 

Last year, we had Ruth Jim, who serves on the Yakama Nation 
Tribal Council to testify before the Committee. Councilman Jim re- 
ported that the supplies of water are increasingly unreliable. Part 
of the problem is leaky and unlined delivery canals, less reliability 
over time, and lack of reliable irrigated water is harming fish re- 
covery efforts. We are all focused on the efforts for fish recovery. 

I feel the Bureau is being derelict on our trust responsibilities to 
the tribes. What do you think we need to do to get this problem 
addressed now before it gets worse? 

Mr. Washburn. We have a bunch of hardworking folks in our ir- 
rigation offices at the Bureau. We have something like 400 employ- 
ees who work on this every day and care a lot about it. 

I guess I won’t own the fact that the BIA alone has been derelict; 
we have all contributed to that. Certainly Congress has too. Chair- 
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man Barrasso explained this most clearly in a previous hearing 
when he said these projects were supposed to be self sustaining 
and they never were, honestly. That started well over 100 years 
ago. He called it the gap between the theory and the reality. It ac- 
tually is something that has added up over time. 

In 2006, GAO said we weren’t assessing enough money for the 
users of these systems. We have increased the assessments, par- 
ticularly at Wapato, for example. We think we have probably right- 
sized the assessments, that if everything was up to snuff, the as- 
sessments would be fine going forward to cover O&M. 

The problem is it doesn’t pay for 100 years or at least many dec- 
ades of under-funding of those costs. It took us a long time to get 
into this mess and it is not something that we will quickly get out 
of. We need to work on that. 

Senator Cantwell. What are the next steps to address the prob- 
lem? 

Mr. Washburn. The President has added $1.5 million to this 
year’s budget request. That raises our budget request from I think 
$12.3 million to the $11-$12 million range. It is not a lot of money 
but it is a start. 

Senator Cantwell. Will some of that money be spent on this 
particular irrigation repair? 

Mr. Washburn. Some of it is for irrigation O&M generally, so 
yes, I would assume a portion of that would go towards Wapato. 
We don’t have that many irrigation projects. That is both a bless- 
ing and a curse because it means there is not wide support across 
Indian country for correcting these problems. There is only a hand- 
ful of tribes that really benefit, so that is a challenge for us. 

It is a challenge we definitely need to meet better than we have 
been doing. 

Senator Cantwell. I am glad to hear that some of the resources 
would go to Wapato and certainly want to look at addressing short- 
fall in the future. 

Mr. Washburn. Thank you. 

Senator Cantwell. Thank you, Mr. Chairman. 

The Chairman. Thank you very much. 

Senator Daines, any additional questions? 

Senator Daines. No. 

The Chairman. Secretary Washburn, your written testimony rec- 
ommends adding personnel to the list of deferred maintenance 
items authorized by this bill. To me, this bill is intended to cover 
repairing structures, not actually increasing administrative ex- 
penses. 

Some water users have raised concerns with this Committee that 
their fees are used more for administrative costs than for actual 
maintenance. Can you elaborate a bit on the need for the addi- 
tional personnel you are recommending? 

Mr. Washburn. When those ditches are clogged with weeds, it 
is human beings that go and pull those weeds. You have to have 
personnel to do that work. That is basically the bottom line. 

There are lots of other examples like that but maintaining all 
these structures requires human beings. I guess that is why I 
would say personnel are important. Personnel are key. We have a 
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lot of hardworking people here but obviously we don’t have enough 
of them to do the job. 

The Chairman. Once the bill is enacted, the Bureau is going to 
need to be ready to timely undertake construction and maintenance 
repairs. There are other Federal agencies that manage large water 
infrastructure projects such as the Bureau of Reclamation. 

Has the Bureau examined and adopted best practices used by 
other agencies so that it is ready to go for these additional respon- 
sibilities? 

Mr. Washburn. The bill was only recently introduced, so I am 
not sure we have every plan in place that we need. I will tell you 
if you gave me $770 million today, which is what this bill projects, 
I would not be able to spend $770 million in a responsible way. 

However, over time we can. If this bill was enacted, we would 
definitely endeavor to spend that money in an appropriate way and 
put it to good work. 

The Chairman. Ms. Fennell, nine years have passed since the 
GAO issued its report highlighting the shortcomings of Indian irri- 
gation systems. The report concluded the Bureau did not know to 
what extent its irrigation projects were capable of financially sus- 
taining themselves. 

For example, the Bureau did not know how much it would cost 
to financially sustain each specific irrigation project. 

How could the study by the BIA required by this bill address the 
financial sustainability issues raised by your GAO report? 

Ms. Fennell. The study that is contained in the bill appears to 
be looking at the programmatic issues of BIA. We think that there 
might be some opportunities for clarification in the bill as to 
whether funds could be utilized for conducting the financial sus- 
tainability assessments that we recommended in our report. 

We would be very happy to work with your staff in terms of any 
clarification on that. 

The Chairman. Thank you. 

Mr. Cottenoir, in some locations, the Wind River irrigation infra- 
structure is dilapidated, in my opinion, beyond use. You would 
have a better idea than I, but that is certainly the report I have 
had. 

What is the efficiency, in your mind, of the Wind River Irrigation 
Project, the whole project? 

Mr. Cottenoir. I visited with the Bureau of Indian Affairs folks 
and the actual efficiency has not been quantified. They base it on 
similar irrigation projects with similar canals, evaporation rate, 
canal losses and structure losses. 

The estimated efficiency is somewhere between 35 to 45 percent. 

The Chairman. Is a number that low sustainable, thinking about 
the impact to the system and the users of what seems to me like 
a low efficiency rate? 

Mr. Cottenoir. It is a very low efficiency rate. Right now, if 
nothing is done, that efficiency rate cannot be sustained. It can 
only be decreased. With increased funding and rehabilitation of the 
system, those efficiency rates could be raised. 

With the current state of affairs and the current maintenance 
and schedule that BIA has, I don’t think even that 35 percent effi- 
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ciency rate could be sustained. I think you would see that decreas- 
ing as time goes on. 

The Chairman. Users pay an annual assessment to operate the 
system and it is only working at 35 percent. Do all users pay or 
only those individuals who receive water a lot must pay? 

Mr. Cottenoir. Everybody that has a water right on the reserva- 
tion pays an assessment. They are charged the assessment even 
though, in some cases, there is an inability to deliver water. For 
some reason, the allottee cannot lease their lands. Because of the 
increasing O&M rate, it makes it not viable for an allottee to lease 
their lands, so that goes unpaid. 

Yes, everybody is assessed that O&M fee, whether they receive 
water or not. 

The Chairman. They end up having to pay, even if they don’t get 
any water. If they are not getting any water or if they cannot af- 
ford to irrigate their land and don’t pay the fees, what happens to 
those folks? 

Mr. Cottenoir. In many cases, that O&M rate, the assessment 
rate, accrues over time. Certain individuals are turned over to 
Treasury. In some cases, many of our elderly people and allottees 
are turned over to Treasury and in many cases, their social secu- 
rity is attached. It just continues to spiral out of control. 

The Chairman. Let me get this clear. They are not actually re- 
ceiving any water because the system itself is dilapidated and only 
working at 35-40 percent. They are not getting any water; they are 
still required to pay and if they don’t pay, they are turned over to 
the Treasury Department for collections or garnishing of some of 
the payments that are due to them. Is that an accurate assessment 
of what you are seeing at home? 

Mr. Cottenoir. Yes, Senator Barrasso. In many cases, that is 
the case. I also stated in many cases, the increasing on them just 
makes it not viable for them to lease their land. If they don’t lease 
their land, they cannot pay the O&M. 

The Chairman. I have one last question, Mr. Cottenoir. In addi- 
tion to the efforts of the Wyoming State and the tribal governments 
to address the irrigation problems, the two tribes on the reserva- 
tion are also encouraging users to perhaps form a water association 
or water associations. 

How would this bill empower the tribes or the local water user 
associations to improve the Indian irrigation system? 

Mr. Cottenoir. Forming the water association throws the re- 
sponsibility to operate and maintain onto the actual water users 
who know what they need and how to do it. If the money comes 
to the tribes and we continue to form these associations, if we do 
638, the program, then it would be our responsibility to take care 
of that. 

We are the ones who know how to do it. We are the ones who 
have proven we have the ability to do that along with our partner- 
ship we formed with the Wyoming Water Development Commission 
and the State of Wyoming. 

The Chairman. Thank you, Mr. Cottenoir. 

Mr. LaBonde, I will get to you in a couple seconds. I wanted to 
go to a second round first. Senator Tester. 

Senator Tester. Thank you, Mr. Chairman. 



51 


We are going to go back to you, Kevin. Nobody knows trust re- 
sponsibility better than you. I mean that with the highest regard. 
We have heard about the department imposing fees and construc- 
tion repayments on Indian irrigation system uses. Can you talk 
about whether or not these fees are appropriate for tribal trust 
lands? 

Mr. Washburn. I think absolutely. We certainly have to charge 
all the users on the system to the extent it is appropriate to do so. 
I think our highest responsibility for these systems — this work isn’t 
formed by the trust responsibilities and that is our highest respon- 
sibility, but some of them do charge the Indian lands. I think they 
won’t work unless we assess some of the tribal lands as well. 

To make these things work economically, we have to do that. 
Again, many of these were supposed to be self-sustaining when 
originally envisioned. Our policies have changed dramatically to- 
wards Indian tribes and Indian people since these things were first 
authorized. 

We have to go with the assumptions that were underway when 
they were authorized, which was that they ultimately be self-sus- 
taining. We have to charge the users, whether they are non-Indian 
irrigators or Indian and tribal irrigators. 

Senator Tester. These dollars would stay in that reservation or 
moved to different reservations? 

Mr. Washburn. They generally stay in that reservation. They 
get assessed and they go to the Treasury, but they get directed 
back to that reservation for operation and maintenance of the sys- 
tem. 

Senator Tester. As a matter of fact, are there administrative 
fees cut off those dollars when they flow to the Treasury and then 
back? 

Mr. Washburn. You mean does the Treasury take a cut or some- 
thing like that? 

Senator Tester. Or does your department take a cut? 

Mr. Washburn. I don’t know but we can certainly get you that 
information. 

Senator Tester. Okay. 

I have a question for Harry. Can you describe the condition of 
the Wind River irrigation system, I hope you haven’t asked this al- 
ready, Mr. Chairman, relative to other irrigation systems in Wyo- 
ming? Can you describe the condition of Wind River versus other 
irrigation systems? 

Mr. LaBonde. Senator Tester, it is one of the systems in poorer 
condition across the State of Wyoming. With other districts, I see 
active programs to upgrade the system. My agency assists with 
that but they are assessing the irrigators for a portion of those 
costs. 

Senator Tester. I think it is great you have been able to fund 
the projects at Wind River. There is no doubt about that. I am curi- 
ous if the Commission considers the Wind River irrigation system 
at the same level or priority as other irrigation systems in the 
State when you talk about funding decisions? 

Mr. LaBonde. Most definitely. We consider all of those appli- 
cants equally. I am not aware that we have turned down an appli- 
cation from the Wind River Indian Reservation. 



52 


Senator Tester. I am going back to you, Secretary Washburn. 
The bill, as drafted, creates authorization for the department to 
take money from reclamation funds each year and apply those 
funds to irrigation projects. 

Correct me if I am wrong, but funding maintenance for those ir- 
rigation systems is currently authorized, is that correct? 

Mr. Washburn. Yes, Senator. There certainly are authorizations 
in place. 

Senator Tester. That is the right answer. 

Mr. Washburn. It is about appropriations. 

Senator Tester. That is my next question. As we move forward 
on this bill, would we have to make this funding mandatory to 
make sure the IRRIGATE Act is effective? 

Mr. Washburn. When you start to talk about mandatory fund- 
ing, that is kind of a term of art in the budget context. I am not 
sure we, ordinary citizens, intend what mandatory means in that 
context, sort of the OMB context. 

The Administration has asked Congress to provide mandatory 
funding for contract support costs but that means we don’t appro- 
priate it every year. It comes out of the mandatory side of the 
budget. 

No, I don’t think you have to make this funding mandatory to 
make it happen, but we would need some sort of assured source of 
funding to make it happen. 

Senator Tester. I want to thank everyone who testified today. 
I very much appreciate your testimony. I think this is a real impor- 
tant issue for Indian country. Moving forward, hopefully we can 
come up with some solutions and get some problems solved. 

Thank you all. 

The Chairman. Thank you, Senator Tester. 

Senator Cantwell? 

Senator Cantwell. Thank you, Mr. Chairman. 

I wanted to follow up with Ms. Fennell because obviously we 
have the Act before us but do you think there are other things we 
need to do to tackle this problem? Do you think there are adminis- 
trative things within the way the projects are prioritized or admin- 
istered? 

Ms. Fennell. The Senate bill that is before us could help ad- 
dress a number of the issues we raised in our 2006 report. We have 
not had an opportunity to further evaluate the state of the irriga- 
tion projects since 2006. We stand ready to assist the Committee 
with any additional work that may be needed. 

There are probably some longer term issues that would be impor- 
tant to address going forward in terms of looking at these irriga- 
tion projects, some of which date back to the late 1800s or early 
1900s, and to think about whether or not there are questions about 
modernizing these projects given the scarcity of water and the ad- 
vanced technologies that currently exist. 

In terms of the bill itself, we do think it would largely address 
a lot of the issues we did raise back in 2006. 

Senator Cantwell. Did you discuss anything about climate 
change impacts on water in your report? 

Ms. Fennell. Not specifically in that report. We did visit 9 of the 
16 projects. We identified the types of issues we saw and the state 
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of the projects at that time. We have not followed up since that 
particular time. 

Senator Cantwell. Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator Cantwell. 

Mr. LaBonde, thank you for being here and testifying. A number 
of the comments you made fit completely with what I heard as well 
when we had field hearings in 2011. 

Your written testimony describes numerous projects you have 
worked on with the tribes on the reservation. State contributions 
have assisted in improving portions of the irrigation systems. 

Your testimony further noted there is great need for significant 
rehabilitation and upgrade. How big of an impact would rehabilita- 
tion and upgrade really have on the Wind River area and local 
communities, if it were completed, in terms of the economy, eco- 
nomic opportunities, jobs and those sorts of things? 

Mr. LaBonde. The Wind River Indian Reservation I would char- 
acterize as an agricultural operation raising grass, hay and alfalfa 
hay to support ranching operations. If the water is not available or 
if the water is in the creek or the rivers and you cannot get it down 
the ditch, basically you don’t have a hay crop. That has a signifi- 
cant impact. 

I don’t have any figures to offer to you but I can say that when 
ranching operations don’t have water, they suffer significantly. As 
I said earlier in my testimony, I have heard that from Indian 
irrigators at the Select Tribal Relations Committee meetings. 

The Chairman. Your written testimony noted that a 2008 engi- 
neering study found excessive water seepage from the Wind River 
Irrigation Project. I think you mentioned lining the canals could re- 
sult in upwards of 30 percent more water reaching the crops. 

Senator Tester asked how you would compare the conditions at 
the Wind River Irrigation Project with neighboring, non-tribal irri- 
gation systems you have seen around the State. 

Can you describe for all of us and for the record what sort of dif- 
ferences there are and some of the things you have said, that this 
is one of the worse systems in terms of the needs? 

Mr. LaBonde. Some of the observations I would offer are in 
terms of the structures, basically concrete structures, you see a pic- 
ture there of a newer structure. When you look at structures on the 
reservation, you find significantly deteriorated concrete, even to the 
point where the structures look like they may fail totally. 

With other systems, you see ditch banks or canals that are main- 
tained, weed burning, weed growth, trees that are removed so that 
water can flow unimpeded. Also in systems around the State that 
we funded, we are also upgrading the technology so a lot of the 
control gates are actually operated from a remote site or from the 
irrigation district’s office. That is a labor saving mechanism so that 
you don’t have to dispatch somebody out to adjust a gate. 

All of those things were observed in some of the other systems, 
non-tribal systems. 

The Chairman. Mr. Cottenoir, I don’t know if you can do this es- 
timation but I wondered if you could estimate how many acres are 
currently not being farmed because of the situation and needs, that 
could be brought back into production if the system was operating 
efficiently? 
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We heard from Mr. Headdress you are handling an area of 2 mil- 
lion acres, larger than the size of Rhode Island. I am trying to get 
it into context. 

Mr. Cottenoir. I don’t have an accurate figure for you but we 
are currently doing a study to assess all the irrigated acres, all the 
acres that aren’t currently being irrigated, and the reason for that. 
We should have that completed by the end of the year. We should 
have a very accurate accounting of the exact number of acres out 
of production because of no water. 

The Chairman. I want to thank all of you. I want to remind the 
witnesses your full written testimony will be made a part of the of- 
ficial hearing record. 

Just to let you know, some of the members who may not have 
been here today will be submitting written and follow-up questions. 
The record for this hearing will remain open for two weeks. 

I want to thank each and every one of you for your time and your 
testimony today. 

This hearing is adjourned. 

[Whereupon, at 3:49 p.m., the Committee was adjourned.] 
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Prepared Statement of the Colorado River Indian Tribes (CRIT) 

The Colorado River Indian Tribes (CRIT) greatly appreciates the opportunity to 
submit this written testimony for the Senate Indian Affairs Committee hearing on 
Chairman Barrasso’s pending legislation, S. 438, Irrigation Rehabilitation and Ren- 
ovation for Indian Tribal Governments and Their Economies Act. 

CRIT appreciates the Chairman’s efforts to focus Congressional attention on 
unaddressed capital finance needs for Indian Country infrastructure. The Federal 
obligation to resolve the deferred maintenance and replacement needs on the Indian 
irrigation projects is especially strong. These projects are often the backbone of the 
economy for rural Indian reservations, which is the case for the Colorado River In- 
dian Reservation. 

Nearly a decade ago the General Accounting Office (GAO) presented a stark ac- 
count of the crippling deferred maintenance backlog at the Colorado River Irrigation 
Project (CRIP) and the other Bureau of Indian Affairs (BIA) operated irrigation 
projects. Indian Irrigation Projects: Numerous Issues Need to Be Addressed to Im- 
prove Project Management and Financial Sustainability (GAO-06-314) (February 
2006) (“2006 Report”). 

CRIT applauds the Committee for securing an updated report from the General 
Accounting Office (GAO) on whether the BlA is addressing maintenance backlogs 
at the irrigation projects. Indian Irrigation Projects: Deferred Maintenance and Fi- 
nancial Sustainability Issues Remain Unresolved (GAO-15-453-T) (March 4, 2015) 
(“2015 Report”). 

The 2015 Report reiterates several key insights on addressing the deferred main- 
tenance backlog and also reaffirms that the overall scale of the deferred mainte- 
nance problem on BIA-managed irrigation systems still exceeds $500 million dol- 
lars — even using the BIA’s own figures. 

CRIT recognizes that the GAO has not verified this BIA-supplied information on 
either an overall or project-by-project basis. CRIT is, nevertheless, astonished and 
greatly concerned to read in the 2015 Report that the BIA is reporting an “updated” 
maintenance backlog at CRIP that is an eight-fold decrease from the BIA’s previous 
cost estimate — the CRIP maintenance backlog cost in the 2006 Report is 
$134,758,664, as compared to a figure of approximately $17,000,000 in the 2015 Re- 
port. No major maintenance or repairs have occurred in the intervening years to ac- 
count for this stunning reduction in cost estimate. 

One of the GAO’s key recommendations for addressing the deferred maintenance 
backlog is on the need to base plans for remediation on reliable information. As the 
GAO explained in the 2006 Report: “Information on financial sustainability, along 
with accurate deferred maintenance information, are both critical pieces of informa- 
tion needed to have a debate on the long-term direction of BIA’s irrigation program. 
Once this information is available, the Congress and interested parties will be able 
to address how the deferred maintenance will be funded (and otherwise imple- 
mented).” 

Contrary to the $17 million figure the BIA reportedly provided to the GAO, the 
evidence is overwhelming that the BIA’s 2006 remediation cost estimate of 
$134,758,664 reflects the actual price tag for adequate CRIP remediation. (It is im- 
portant to emphasize that the 2006 figure more closely reflects the correct scale of 
the cost for addressing the CRIP deferred remediation backlog; CRIT was not pro- 
vided, and consequently has not reviewed, either the 2006 or 2015 BIA cost esti- 
mates.) 

The attached document provides an overview of the technical and financial basis 
for CRIT’s conclusion that the cost of addressing the remediation backlog at CRIP 
is at least several tens of millions of dollars more than the BIA’s present estimate, 
and certainly the cost remains well over $100 million. 

CRIT would be pleased to answer any questions and/or provide additional infor- 
mation to the Committee and/or the GAO on this testimony, including the details 
in the attached Summary and Tables on Colorado River Irrigation Project — Deferred 

(55) 



56 


Remediation Costs. Devin Rhinerson will serve as CRIT’s primary point of contact 
for answering any questions or supplying any additional information requested by 
the Chairman, Ranking Member, or any other SCIA members. 

In closing, CRIT again commends the Chairman for his decision to hold this hear- 
ing and for his attention to addressing the critical need for infrastructure invest- 
ment in Indian Country. 

Attachment 

Summary Details and Tables on Colorado River Irrigation Project (CRIP) — 
Deferred Remediation Costs 

The GAO has consistently advised Congress that well-managed and adequate irri- 
gation remediation projects require accurate, reliable, and up-to-date information on 
irrigation project facilities in need of rehabilitation or replacement. Based on this 
recommendation, the BIA commissioned HKM to conduct an irrigation condition as- 
sessment on CRIP, which assessment was completed in 2011. CRIT Project, Engi- 
neering Evaluation and Condition Assessment, CRIP (April 2011) (“HKM Report”). 

The HKM Report strongly suggests that the CRIP remediation backlog cost can 
be addressed for less than §20 million. For example, the HKM Report states that 
“[a] summary of the estimated cost for remediating the identified deficiencies of the 
Colorado River Irrigation Project infrastructure is provided in table 5.”Table 5 of the 
HKM Report (“HKM Table 5”) is titled “Summary of Remediation and Replacement 
Costs” and shows a total of$18,451,022for “rehabilitation.” 

There are at least three (3) reasons the HKM Table 5 cannot — or, at least should 
not — be construed as a reliable estimated of the deferred maintenance costs that 
must be address to complete an adequate CRIP remediation, as follows: 

1. HKM Table 5 ($18,451,022) is based almost entirely on estimated costs for 
rehabilitating facilities while costs based on replacing CRIP features are sys- 
tematically omitted, even features where the HKM Report indicates a com- 
pelling need for replacement. 

a. Anticipated remediation costs and timeframes are rendered inaccurate 
when facilities that are in need of replacement are incorrectly classified as 
needing only refurbishing and rehabilitation. For example, the HKM Re- 
port indicates that Ramp Flume “1WR9” can be rehabilitated. Neverthe- 
less, photographs in the HKM Report reveal that Vi to Vs of the Ramp 
Flume is missing, making it highly unlikely that this CRIP feature can be 
adequately remediated by simply rehabilitating the flume at an estimated 
cost of $30,338.09. In fact, adequate remediation of the Ramp Flume will 
require its replacement at four times the cost of the (highly-questionable) 
rehabilitation cost estimate. 

b. The HKM Report is a budget level study, which is a rough estimate of the 
cost to perform the described work. The Bureau of Reclamation (BoR) Direc- 
tives and Standards (FAC 09-01) recommend the use of a contingency factor 
of twenty percent (20 percent) to twenty-five percent (25 percent) for this 
level of study. The HKM Report uses a fifteen percent (15 percent) contin- 
gency factor for structure rehabilitation cost estimates and 10 percent factor 
for canal liner rehabilitation. 

c. The cost of replacing the eleven key canal and lateral structures rated by 
HKM as “CMDM critical and serious” that were in need of replacement, in 
addition to the two such structures already marked for replacement by 
HKM, is $8,764,378, based on the replacement cost data from the HKM Re- 
port. The total adjusted cost is $9,465,528 after applying the appropriate 
contingency factor. Cost adjustments are identified in CRIT Table 2 and re- 
flected on Row #1 of CRIT Table 1. 

d. CRIT Table 1 shows that the remediation cost of the items included on 
HKM Table 5 ($18,451,022) is more accurately a range between $30,064,091 
and $61,093,416. The adjusted remediation costs of these items is presented 
as a range, between $30,064,091 to $61,093,416, because the small sample 
size used by HKM to develop its rehabilitation/replacement costs for the 
Structures -Remaining Laterals category in the HKM Report and Canal 
Liner Rehabilitation creates uncertainty as to whether to use replacement 
or rehabilitation as the anticipated remediation cost and also for gauging 
how much of the existing canal lining should be replaced. These estimates 
are further adjusted by applying the appropriate contingency factor of 25 
percent. These adjustments to HKM’s cost estimates are reflected on Row 
#2 of CRIT Table 1. 
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e. The canal lining remediation cost range based on 10 percent to 25 percent 
of the cost of replacing some portion of the sections of canal lining rated by 
HKM as C&ODM serious for canal liner rehabilitation was estimated to be 
between $5,338,764 and $13,346,908 using cost data from the HKM Report 
for canal lining replacement. The total adjusted cost range is $12,762,714 
to $21,499,599 after applying the appropriate contingency factor. The cost 
adjustment is shown on Row #4 of CRIT Table 1. 

f. Costs were only included in the HKM Report for the safety ladder replace- 
ment, but not for installing new safety escape ladders to meet BoR stand- 
ards. HKM acknowledged that escape ladders were spaced for 750 feet to 
one-half mile apart and that many of the installed ladders had been de- 
stroyed by canal maintenance activities. BoR standards call for escape lad- 
ders to be installed at 750-foot intervals on each side of the canal or lateral. 
Safety ladders are installed on alternating sides of the canal or lateral every 
375 feet. Based on BoR standards, 1,046 safety ladders will be required in 
the currently lined sections of the Project at a cost of $744,235, using the 
HKM cost data. HKM included $133,097 for escape ladders which, when ad- 
justed for the appropriate contingency factor, is $145,196. The adjustments 
to estimated costs are shown on Row #6 of CRIT Table 1. An additional 
$599,039 will be required to meet BoR standards for safety escape ladders. 
Additional ladders will be required if the remaining unlined key canals and 
laterals are lined. See Row #8 of CRIT Table 1. 

2. There are cost-related factors, such as the cost contingencies and sample size 
used by HKM that result in inaccurate or at least unreliable cost estimates 
for items included in HKM Table 5 and also elsewhere in the HKM Report. 

3. There are key categories of CRIP facilities that are not included in HKM 
Table 5, even though these omitted features are identified and also docu- 
mented in the HKM Report as needing remediation, installation, and/or re- 
placement. 

a. No costs were included in the HKM Report for resurfacing operation and 
maintenance roads. Yet, consistently throughout the Canal Cleaning/Re- 
shaping Reports and Canal Liner Rehabilitation Reports in Appendix F of 
the HKM Report, HKM recommended the resurfacing of the maintenance 
roads. If the O&M roads are resurfaced on both sides of the canals and 
laterals, there will be 276 miles to be resurfaced, based on the lengths of 
lined and unlined canals and laterals described in the HKM Report. This 
cost could be significant addition to the total estimated cost of rehabilitation 
and replacement of system features. 

b. The unaddressed cost for resurfacing O&M roads on the Project will be be- 
tween $8,976,845 and $20,518,502 depending on the widths of the O&M 
roads and whether one or both sides are resurfaced. CRIT Table 3 shows 
the cost of resurfacing 14 and 16 feet wide O&M roads on one side of the 
canals and laterals and both sides. 

c. The unaddressed cost for lining the remaining unlined canals and laterals 
in the Project is $138,334,934 as shown on CRIT Table 3. (The lining of the 
unlined canals and laterals will take several years to complete because of 
the need to keep the system in service and line small segments each year.) 

The BIA’s more recent deferred maintenance cost estimate might be derived, in 
whole or in part, from the HKM Report. The details summarized above demonstrate 
the BIA’s $17 million cost estimate is incorrect and unreliable, even if it is based 
on the HKM Report. Addressing the present CRIP remediation backlog will require 
tens of millions of dollars more that the BIA’s present estimate and certainly well 
over $100 million. 

The following tables are attached: 

CRIT Table 1. Comparison of Certain HKM-Identified Remediation Items 

CRIT Table 2. Structure Remediation Cost Adjustment for Eleven Structures on 
Key Canals and Laterals 

CRIT Table 3. Estimated Cost of Unaddressed Deficiencies 
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CRIT Table!. Structure Remediation Cost Adjustment for Eleven Structures on Key 
Canals and Laterals 



From HKM Report, Volume T, Appendix D, pp. D-l through D-8 



Structure Type 

HKM 

Reference 

HKM 

App. F 

| Rehab 
' Cost 
| Reference 

I HKM 
App, D 

CRV 
Reference 
HKM 
App, D 

Deficiency 

HKM 

Remediation 

Cost 

Reference 
HKM App. 

D 

CRIT Revised 
Remediation 
cost m 
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S 

IEI3?3fl 
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5 

1 ^ 1 
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mx*»zvm 
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1 CMDM 1 

Critical 

30,338 



Lateral Headgate 

1 Pg.F-237 1 

ios ! 

BETBtEMI 

■g&ufijjgl 

KTl^I 

108 

219,164 





563,444 


Serious 

105,350 

563,444 

| 45B,0{M | 

■ i i i" 


102,718 | 

563,4*14 

1 CMDM 

Serious 

102,713 

563,444 




uimm 

566.212 


EMfl 

102.674 

566,212 


at ilMBS 

Kiri'S 

wsmm 

563,444 


E3958 

HFTISm 

■ESSKEM 

msM 

1 Check (NTI 






Ml li'M 


■k«iH 

rnH ■ 

Pg.F-117 

8262 

71.419 

CMDM 





II" li li— 

Pg.-F-54 


125,699 

CMDM 

Serious 

9,060 

125,699 

HrnrivH 

i in iiii'iii^m 

C32SH 

ftliiill 

■HJfcIJi 

eibu 


20,540 

463,190 

IIKLIrJUiiA 

E3nEBT3i5^B 


1 L2I9 | 

I 151,545 | 

I CMDM 

Serious 

HCTTK 

151,545 






■■■1 


1 585,717 | 

3,095,095 

1 3,409,378 I 


Cl) CRIT applied HKM Replacement Cost 

Cost, $ 

HKM Structure Rehab Cast fbr Key Canals & Laterals 

(HKM total foraU25 Istruccurcs listed in Appendix D at D-l to D-8.) 

5,354,930 

Remediation Cost AdJ. for (CMDM, serious or critical) Key Canals and Laterals 
(Cast from "Difference'” CDliimn above.) 

3,409,378 

Revised Remediation Cost 

(HKM total plus cost from “Difference” column above.) 

8,764,308 

Adjust fbr Appropriate Contingency Factor 

(HKM total plus “DifforCDCC* column above plus revised contingency factor.) 

9,465,528 


CRIT Table 3. Estimated Cost of Un&ddicssed Deficiencies 


Canal and Lateral O&M Roads 


Canal Lining 


1 4 -fool Wide Roads 


Id-fool Wide Roads 


One Side 


Both Sides 


One Side 


Quantity, miles 


276 


13$ 


276 
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Unit Cost, 3/mile 


65,050 


65,050 


74,342 


74,342 


2,161,483 


8,976,545 


17,953,690 


10,259,25! 


20,518,502 


138,334,912 






















60 


Prepared Statement of Hon. Vernon S. Finley, Tibal Council Chairman, 
Confederated Salish and Kootenai Tribes of the Flathead Nation 


Dear Chairman B straw o and Honorable Members of gie Comrnilire. 

I rc$pect|sit|y request yoqr review 'if emreapswlerste Jsnd ask If be considered ouf 

fat the hnsrias record an S, 43 S, the HUUGATE Act. 

tye greatly apples fete that Sen stars Barrssso, Tester, Qaottf, Hatch, FaKi w4 Oaitottt inttoducea $, 
43S. As ase cfthe S 5 Tribes; with a BIA brigplton project whose raaintrswree has been defencd ffir 
mot* thavi :l should have, we are. is agreeret ns mth tbs semtab shat she bilTs spottiest haw 
Lo'lh feredaced 3ttd of the recruit hearing, Sadly tires :S just Oft* it tot S eyV:Hr::t of haw 
die bak of ftuts&ig to and ft om I he BTA bss resitfts <5 in varesis types of rcas-nos ! fen jnfrastractares 
being allowed to datcrteraic-. Regardless of wfarflter we are talking ssinrots, totuis, waicrsystenis or 
project}, Ite fact is IM> fw teiuies our amice tore simply atfonJ a bljotS eye, <jr at least an 
unrealistic one, to bicraspOTsibiftiK in tills regard. It is adbBmllP tot lawsuits deem to bo the 
only way to forte our trustee to act on bis fiduciary duties but in this t use vso are ectteisi)’ 
appreciative that yoti recognise how important viable kri gatfen ptojcili are -to 1 h fe bWHGitxy bf K? 
many Indian tcservBtimis and even s iws undine, off-rcsemaian BtsniniunsStes. These projects affect 
thousands of both Iciiitn} end nnp-frdians who reside on or uesr UtoJO reservations. In order to 
respJve this infttBtntotart probiwn, both the-autttortairffisnit apHtoptMiwa cetwrectcoof the 
Congress ere going to hove to be realistic ami udroli that these projjatas simply cannot work 
without an incision of new tsrnjs. Same af ystliray b? ftjjiJjlar with the oft cited exam phi of tills 
Wltitll i# that the rildktn. bjtttslti SirVicu receives 53,348 on a per capita basis for prcvldsag health 
care to the Indian people whereas the US is spending. $4,2 V7 on. a per capita basis for Federal 
fStupleyce Kfrltkh. Benefits, £7,3 54 for health osre services to Yetutsns and $ 1 1 ,01 3 per Medicaid 
fcciteGeiary. 1 In the area of Forestry the BIA’s budget allows fat eaptaditarea at 52.82 pec ncrca 
where Orb US Forest Service spends $8,5? per ocra. 1 Date for police, tor schools and far 
ttiSasaructurt; including Inissriott and water -all tell the aautesDd. song of as cons cienabfc spending 


‘ "?alGWJig US. Treaty nr.t EaftStSSKtaaal OS BgjtlOTK its rie:te£ Prortiei e?.histji e. i wefts and Rtospsoty.* A tepett 
;uV,nttre-l i» tiieus Cansrei) ay Bw 1 1 1 tv «i «S fl W5r to WiOsfKSe* wtt ft Hi a f? Jem Badsct 

' hsjMKt n\i!idntr3 ei the rentes wtafesh«t lisiawt rarest Maaassiasnt AsastmontTeam (ifiWAT-lit) 
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levels few Indioa programs whan compared to any other Federal bawSctary including those for 
vrfeora there is mh a fiduciary rwpottsibil tey. We. sic tscoura ged that S. 43 8 (hopefully i a an 
expanded Y«stois a? discussed below) Js an asdics tied that Congress mates riuit these types of 
es ttttitW t It* ai lowtd to COnfiTtSte. 

Tfcv FlWltfad lodi&R irrigMSoa Projitet (FHP3 dates backiiaoro than a «3iriny to !30S. when 
Congress sstboiracd enttstiucboa of tire irrigation jrtvjecl using ths Mission Mmistshfi 3s i wslc 
source. IS was bail! bay and is. owned by the. Bureau of Indian Affoita. FflP icreiiKlesrm brigstism- 
Storage, distribution and delivery system serving ahatrt 127,300 im&ttad acres on the Fitrtftear! 
toitstt itesrvadorL This irrigation system isdoetes 37 tiems and resttvwiss, tpyuoxinufciy J^30ft 
rede? ofcafiass aqd laterals, afid abwt jVjObS) jtnwEures. ftlrstcturcj .incite fish protection facilities 
located Where water is intercepted or diverted from streams and rivers. AS is die cist- with other 
SIA irrigation, projects, iho EIA has dsforad needad maktenanesaoslehc Operation and 
Maintenance fQ&M) fiaiuls collac-ted fen water men simply da tut generate enough money to 
nv-estoinefltebeeltiog of deferred mamifeajtaco. O&Mfusds csseatjftlly pay for tiav to day 
operator, Am result, land that coohl bs iadgafcd probably is not being wrigetal and the water that 
is used is being used inefficiently, Furthermore, bull trout*® a threatened spade* flat live salts 
rivers and screams coming out efthe Mission Mountains on our ReacrvulSan and the diversion of 
water for Irrigation porposes increases the burden on this fishery. A more efficient irrigation prefer; 
would b«nsfHb«!l ttoutes would improvement, in canal screening,. 

So there are economic, job creation and enviroianctrual reason why we support 3. 438. And teddy , 
if you look at the amount of water that should nave been pretested Swtec on Indian reservations 
over the, -comae of the last nenany that was instead diverted to o.fT-iractvatkre irrigation and waier 
pro] eels. it is about time tltatMistt reservation projects niRcthuttitioii Ac; states were able to 
benefit from the RccSaaiufSoB Fuad! This is another reason to support the pending bill, 

in the last Congress. Senator Bauctss. olupg with finite ASafes Committee Members lease, 

Kotven, Johnson, Uriah, Franker) and Keidarop, together with Senators HicrHn, Hotraieh, 
Kksbnicar aad Walsh htfrodoccri S, 71 5, the “Apifcofie-wi Rtiwd Water Frojects Ceroptefioo Ad,” 
Thta-Congrewrosst Dafoes fottotorad s House irompsasan bill, The bill « introduced wo >44 i*sw 
haw fitted about seven rural water project atoned the country, including two ic Montana sKocky 
Boy's/Norfh Centra! Montana and Ft. Ps-cMliy Reside) that are nut, wider present slretnastansss, 
securing safiiciEM Ratbag to cornicle fhdr coMtroctioa on a remotely limciy- bass. 

WJicii the bill Vr’ 4 s mated uj? theS mate Brtergy and T4atorel Resounds two provis ions wv-ro added 
to it drat would benefit the Flathead Reservation. The Hut would have allowed the 3GB1A 
Motion Projects around the US to also access the tew Treasury Departs) seat Fond (he bill was 
proposing « create, accessing fbeds-otbenrise intended for the Keclsmijii&n Fund, A second 
sarendffleoc was adopted * I tmefeg this sares oaw Sand to help fund die costs of Its (hats Water Rights 
Sctflcmtuty, The bill v^tften reported to the full Senate but was not {4kwtv«p oil the floor, Vre 
viewed fee amended biS as being oca diet was sorely needed and an Innovative approach to dcaiiag 
with profcleois that have been Ioagstandicg. The Ft decs) lion Fvstil ts tn3dng ia farmora each, year 
than tfio Ccaigress Is spending on the, Fund’s BWhorrced activities so Sjis as a sacrw of fending 
rantres cmitten: setts* to us. 

Wo hjfvo spvet 'veil over a d«e,le negotreting a water rights retlir-ni&it with the State oFMontaca 
and ills Utiiled Sitatss arid that seEdnrwnt packs ga jtt nowpendtiig if) the. State I.eglututurr, having 



62 


just passed the State Senate. We are hapefel that it will pass after which it would, among other 
actions, need to he ratified by the US Congress. As has been the ease in which tribes have settled 
their senior water rights against the US and their home sates, the settlement would need federal 
funding to be implemented. Senate Report 1 13-167 accompanying 3.715 stated the situation well: 

Settling Indian water rights claims rather than litigating them is generally seen as being 
advantageous for all parties and has been formal federal policy since the George H. W. Bush 
Administration (55 Fed Beg. 9223 (1990)), so it is in the national interest to ensure a 
conducive atmosphere to settling water rights claim. 

**» 

Any agreement binding the United States as a party must be approved by Congress and mast 
of the water settlements enacted fom i 978 to present make folding far settlements 
contingent on the annual appropriations cycle. With fimdingfor settlements uncertain, tribes 
and other parties have been increasingly concerned over whether prefects authorised in 
water settlements legislation will be timely completed. Some tribes whose settlements were 
enacted nearly 20 years ago still must lobby for funding to keep projects on schedule every 
year. Such uncertainty makes it less and less likely tribes will continue to look toward 
settlements as a viable option which will lead to continued uncertainty over water rights in 
the arid west. 

For years the Congress has struggled to come up with a funding mechanism to pay the federal, share 
of Indian water rights settlements. We recall this framer Senator Pete Domeuiei (R-NM) 
introduced various proposals oc how to accomplish this. One bill, S. 1186, was entitled the Fiscal 
Integrity of Indian Settlements Protection Act of 2001” and it addressed the manner by which 
Indian water settlement were scored and ensured that the BIA’s budget be held harmless for the cost 
of the settlements. It allowed for up to $200 million in budget authority to be dedicated toward 
funding such settlements, lb his introductoiy remarks Senator Domenici pointed out that negotiated 
Indian settlements provide more water to the tribes and are less expensive bill to the Federal 
government. Among its cosponsors were former Senators Allard and Kyi, certainly two members 
who took a back seat to no one in their concerns about federal defi cits but who fully realized how 
essential it was to settle Indian water claims. I ans attaching Senator Doineniei’s introductory 
comments that included a supportive statement from the Ad Hoc Group on Indian Wider Rights. 
Members of that group included, among others, die Western States Water Council. 

In 2012, the Senate Indian Affairs Committee held an oversight heating entitled “INDIAN WATER 
RIGHTS: PROMOTING THE NEGOTIATION AND IMPLEMENTATION OFWATBR 
SETTLEMENTS IN INDIAN COUNTRY." At that hearing Ihen-Vice Chairman Barrasso very 
poignantly made the point I am trying to emphasize in this testimony when he said, 

"Wafer is a vital resource, as we know, in any community, including Indian communities. 

We all know that a community cannot thrive without an adequate, reliable, supply of water. 
And yet many Indian reservations lack the basic water supply and water delivery systems 
that many of us living In non-Indian communities almost take for granted. Safe and adequate 
water supply facilities are lacking in approximately 12 percent of American Indian and 
Alaska Native homes, That compare? to 1 percent of tire homes for the general population of 
the United Slates. The lack of reliable, potable water supplies contributes to a wide range cef 
health, social and economic problems on many Indian reservations,” 

Mr. Chairman, you hit the nail on the head when you spoke those words in 2D 12 and they ore 
certainly still true today. To that end we believe the Indian water settlement aud rural waters 
components contained in S. 715 from the previous Congress are integral to any legislation affecting 
water infrastructure on Indian reservations. We therefore urge you arid the members of foe 
Committee to add Title II and Title III from S, 715 back into S. 43S when you mark up the bill. The 
funding levels for those sections contained m S. 715 as reported should alsn be included. 

Thank you for your consideration of the perspective of the Confederated Salish and Kootenai 
Tribes. 
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Prepared Statement of the Confederated Tribes of the Colville 

Reservation 

The Confederated Tribes of the Colville Reservation (“Colville Tribes” or the 
“CCT”) appreciates the Committee holding a hearing on S.438, the Irrigation Reha- 
bilitation and Renovation for Indian Tribal Governments and Their Economies (“IR- 
RIGATE”) Act. The CCT wishes to thank Chairman Barrasso and Vice-Chairman 
Tester for introducing this important legislation. 

The CCT fully supports the IRRIGATE Act as a first step in providing Indian 
country with a path to completing long overdue irrigation infrastructure. Apart from 
the Indian irrigation projects that have already been authorized, the CCT would ul- 
timately like to see a path forward for those tribes that are developing irrigation 
projects to address longstanding needs. The Colville Reservation falls into this cat- 
egory. The CCT offers this statement for the record to highlight some of the chal- 
lenges that the CCT and its members continue to face in absence of any irrigation 
infrastructure. 

The Colville Reservation was established by the Executive Order of July 2, 1872. 
At that time, the Colville Reservation consisted of all lands within the Washington 
Territory bounded by the Columbia and Okanogan Rivers, extending northward to 
the U.S. -Canadian border. As established by the 1872 Executive Order, the Colville 
Reservation encompassed approximately three million acres. 

During the 1880s, the Colville Tribes came under increasing pressure to cede the 
“North Half’ of the Colville Reservation, in large part because it was rich in min- 
erals. A federal delegation was dispatched to the Reservation to seek a cession of 
the Tribes’ lands. In 1891, many of the tribes residing on the Colville Reservation 
approved an agreement under which they ceded the North Half to the United 
States. The North Half is approximately 1.5 million acres and is bounded on the 
north by the U.S.-Canadian border, on the east by the Columbia River, on the west 
by the Okanogan River, and on the south is separated from the south half of the 
Colville Reservation by a line running parallel to the U.S.-Canadian border located 
approximately 35 miles south thereof. With the exception of the northern boundary, 
both the North Half and the present day reservation are surrounded by the waters 
of the Columbia and Okanogan Rivers. 

It is ironic that the Federal Government has never constructed or provided any 
assistance for the CCT to establish an irrigation project on the Colville Reservation 
despite the presence of the Grand Coulee Dam on the Colville Reservation. The 
Grand Coulee Dam and its reservoir, Lake Roosevelt, supplies water to commercial 
farming interests in central Washington State. The area of central Washington 
where this farming occurs is referred to as the Columbia Basin. Congress estab- 
lished the Columbia Basin Project (CBP) to supply water to more than one million 
acres in this area. The Bureau of Reclamation (BOR) administers the CBP. 

According to the BOR, the yearly value of the CBP is $630 million in irrigated 
crops, $950 million in power production, $20 million in flood damage prevention, 
and $50 million in recreation. The project itself involves costs that are difficult to 
determine. The farms that receive irrigation water must pay for it, but the pay- 
ments account for only a small fraction of the total cost to the Federal Government. 
Some critics describe the CBP as an example of a federal subsidy to a relatively 
small group of farmers in a place where it would never be economically viable under 
other circumstances. 

In contrast to the CBP, the CCT believes that given the opportunity to establish 
irrigation on the Colville Reservation, it could grow the economy not only of the 
CCT but of the surrounding non-Indian communities as well. The CCT has long 
been interested in developing an on-reservation irrigation project. The reasons for 
this include the following: 

• The Federal Government made promises to the CCT in connection to the con- 
struction of the Grand Coulee Dam that the CCT would benefit from the irriga- 
tion opportunities the Dam would provide. Although some initial work was con- 
ducted, no irrigation infrastructure ever materialized. 

• The tribes that compose the CCT irrigated lands for agricultural purposes prior 
to western contact in the Columbia Basin, which is known to our elders as 
Moses Gardens. 

• The CCT manages instream water for beneficial public use such as salmon res- 
toration efforts and utilizing irrigation infrastructure would reduce the competi- 
tion between agriculture and salmon restoration efforts. 

• The Okanogan River on the western reservation border is critically endangered 
by off reservation orchard irrigation in the spring and summer. Surface and 
ground water pumping deplete river water flows and increase the water tern- 
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peratures. Salmon mortality increases every year. Supplemental irrigation 
water delivered to the head waters of the Okanogan River from the Columbia 
River would benefit tribal and non-tribal irrigators and salmon populations. 

• Global warming and climate change has reduced annual precipitation. The 
CCT’s semi-arid region depends on ground and surface water for domestic and 
irrigation needs. Our water wells are going dry. Currently there is a morato- 
rium on any additional water services in the town of Nespelem, where the head- 
quarters of the CCT is located. New irrigation infrastructure could replenish 
water supplies needed for growth. 

• The U.S. Department of Agriculture, the Farm Service Agency, and the Natural 
Resources Conservation Service have programs to encourage tribal members 
with farming related business. The benefits these programs provide, which in- 
clude grants and loans, are not accessible or feasible to tribes or tribal members 
without irrigation. Developing new irrigation projects on tribal lands would 
therefore allow tribal member farmers and ranchers the opportunity to partici- 
pate in the agricultural economy as do non-Indian businesses on reservation 
lands. 

The CCT again thanks Chairman Barrasso and Vice-Chairman Tester for their 
leadership on this issue. The future economic growth of the Colville Tribes depends 
on our ability to utilize the water that surrounds the Colville Reservation. We look 
forward to continuing to work with the Committee and assisting in moving the IR- 
RIGATE Act forward in both the Senate and the House. 


Prepared Statement of Tsosie Lewis, CEO, Navajo Agricultural Products 

Industry 


Introduction 

Good afternoon Chairman Barrasso, Vice Chairman Tester, and members of the 
Senate Committee on Indian Affairs. I am Tsosie Lewis and I am the Chief Execu- 
tive Officer of the Navajo Agricultural Products Industry (NAPI), an agricultural en- 
terprise chartered under the laws of the Navajo Nation (“Nation”). I am pleased to 
submit this prepared statement for the record relating to the Committee’s legislative 
hearing on the Irrigation Rehabilitation and Renovation for Indian Tribal Govern- 
ments and Their Economies Act (“IRRIGATE Act,” S.438). 

Background on the Navajo Indian Irrigation Project 

In 1868, the United States Senate ratified a Treaty with the Nation which recog- 
nized the importance of agriculture to the self-sufficiency of the Navajo people. 

In 1962, after years of intense negotiations between the Nation, the State of New 
Mexico, and the United States, Congress authorized the Navajo Indian Irrigation 
Project (“NIIP,” Pub.L. 87483), to fulfill, in part, the United States’ treaty obliga- 
tions to supply water and a farming operation for the Nation. 

The plain language of the 1962 Act, as well as its legislative history, makes clear 
the Federal obligation to build an 1 10,630-acre, irrigated-farm. 

It was originally estimated that the NIIP would be completed in approximately 
fourteen years, in tandem with a companion project — the San Juan-Chama Project. 
The Nation made valuable concessions in exchange for the NIIP, allowing water 
from the San Juan Basin (to which the Nation had valid claims) to be transported 
to the Rio Grande Basin in New Mexico for the substantial benefit of non-Navajos. 

The San Juan-Chama Project was completed in 1976, and the residents and busi- 
nesses of the Rio Grande Basin have been enjoying the benefits of the bargain for 
nearly forty years while the NIIP, whose construction began in 1964, is only sev- 
enty-five percent complete. 

The 1962 Act authorized $135 million to build the substantial physical infrastruc- 
ture for the NIIP, and in 1970, Congress amended the Act to increase the author- 
ized appropriations to $206 million. 

In 2005, the Bureau of Indian Affairs (BIA) indexed this figure to 2005 dollars 
and estimated that there might be as much as $229 million in funding that could 
be appropriated without the need for a fresh authorization. 

NAPI’s Operations and Economic Importance 

In April 1970, NAPI was established by the Navajo Nation Council as a tribal en- 
terprise to manage and operate the NIIP. The idea behind NAPI was to manage the 
NIIP, create economic opportunities for the Navajo people and to build a foundation 
of commitment, pride, and dedication to their Nation. 
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Today, NAPI operates a 75,000-acre farm in Farmington, New Mexico, generating 
annual revenues of $223 million to the Nation and San Juan County. NAPI and its 
contractors employ more than 425 Navajo people in the Four Corners Area, and pur- 
chases tens of millions of dollars in goods and services both locally and across the 
Nation. 

In its operations, NAPI has stressed the use of state-of-the-art technology and 
environmentallyfriendly practices. Its agribusiness features state-of-the-art farming 
equipment, including hightech radio control, and a computerized center-pivot irriga- 
tion system that reduces operational costs and efficiently manages water resources. 

NAPI produces premier “Navajo Pride” brand agricultural products, including al- 
falfa, corn, feed, wheat and small grains, potatoes, and pinto beans. NAPI also oper- 
ates a flour mill and leases land for cattle grazing, as well as for specialty crops. 

Our products have earned the distinction of being “New Mexico Grown” by the 
New Mexico Department of Agriculture. 

NAPPs operations are manifested in the international arena as well. In 2006, 
thanks in large measure to then-Congressman Tom Udall, a NAPI delegation trav- 
elled to Cuba and entered an executive trade agreement to sell to that country a 
variety of NAPI products. 

While the Bureau of Reclamation, a contractor to the BIA, is responsible for the 
planning, design, and construction of the NIIP, the BIA has the sole responsibility, 
including funding requirements, to complete the NIIP. 

Through its Operation & Maintenance Department, NAPI manages the operation 
and maintenance of the NIIP through a contract entered into pursuant to the Indian 
Self-Determination and Education Assistance Act. NAPI also manages Operations 
and Maintenance (O&M), On-Farm Development (OFD), and an Agricultural Test- 
ing Research Laboratory. 

NIIP Funding Inadequacies 

Annual funding for the NIIP construction was approximately $26 million per year 
during the Clinton Administration and $14 million during the Bush Administration. 
Beginning in fiscal year 2009, the annual budget request and consequent funding 
level for the NIIP has been a paltry $3 million. The fiscal year 2016 budget request 
proposes $3.4 million for the NIIP. 

Despite the 1962 Act, federal funding to complete the final three 11,000 acre 
blocks of the NIIP is wholly inadequate. In addition to funds for new construction, 
the unavailability of O&M funding is resulting in the gradual deterioration of exist- 
ing infrastructure by creating a large deferred maintenance backlog. As a result, 
NAPI and the Nation have been forced to work with the U.S. Department of the 
Interior and the Congress to re-program construction funding to the O&M account. 

The BIA Irrigation O&M account nationally receives approximately $11 million 
annually and is used primarily for court-mandated payments, statutory require- 
ments, and water storage costs. Currently, more than one-third of the $3.4 million 
NIIP O&M funding pays for electricity for pumping. 

NAPI has made significant economic contributions despite the fact that the NIIP 
is only threequarters complete. An economic analysis recently issued by Compass 
Lexecon shows that the federal failure to complete the NIIP has cost the Nation bil- 
lions of dollars in lost revenue and untold economic opportunities that will not re- 
turn. 

The Irrigation Rehabilitation and Renovation for Indian Tribal Govern- 
ments and Their Economies Act (S. 438) 

On February 10, 2015, Chairman Barrasso (R-WY) introduced the IRRIGATE Act 
(S. 438), establishing an Indian Irrigation Fund in the Treasury of the United 
States. 

The bill directs the Treasury Secretary to transfer $35 million annually into the 
Indian Irrigation Fund from the existing Reclamation Fund through fiscal year 
2026. These funds are to “carry out maintenance, repair, and replacement activities” 
on Indian irrigation projects and gives priority to Indian irrigation projects that 
have not been funded for the last fifteen years. 

In addition, S. 438 directs the Interior Secretary to consult with tribal govern- 
ments and conduct a study that evaluates options for improving programmatic, 
project management, and performance of irrigation projects managed and operated 
by the BIA. 

We believe the NIIP might satisfy the eligibility criteria provided in S.438. Should 
broader legislation be considered similar to the “Authorized Rural Water Projects 
Act” (S. 715) introduced by then-Sen. Max Baucus, we also believe the NIIP would 
be eligible for the funding authorized in that legislation. 
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In the meantime, NAPI strongly supports S.438 and urges the Committee to expe- 
dite consideration of the bill in the weeks ahead. Further, we wish to thank Chair- 
man Barrasso and Vice Chairman Tester for their leadership on this important mat- 
ter. 

Conclusion 

The history of federal funding and support of the NIIP and related activities re- 
veals that partial and delayed funding has resulted and continues to result in de- 
layed or derailed economic opportunities, job creation, and chronic problems in 
maintaining physical infrastructure and irrigation equipment. 

Thank you for providing me the opportunity to submit this statement for the 
record, and I stand ready to assist the Committee in any way I can. 


Prepared Statement of the Chippewa Cree Tribe of the Rocky Boy’s 

Reservation 


While the Chippewa Cree Tribe Is appreciative of Chairman Barrasso's Initiative in introducing tills 
legislation, we are concerned and perhaps a little mystified about what happened to the provision 
authorizing funds forthe completion ofthe authorized rural water projects from 5. 715. The language in 
S. 438 started off as an am entitle ntliiat Sena tor Barrasso offered lest year to a larger bill Known as the 
■the "Authorized Rural Water Projects Completion Act" (S. 715). That legislation was originally 
introduced by Senator Baucusand 10 otherSenators. Now ft would appearthat the basic underlying 
component of S. 715 for rural water projects has disappeared and ail that is left is a bill for irrigation 
projects. While we commend Senator Barrasso for supporting Indian irrigation projects, we are at a loss 
to understand how the main reason forS. 715 is gone and one ofthe two amendments is all that is lelt. 
We urge the Senate Indian Affairs to put the language for rural water projects hack into s. 438. 

As introduced by Senator Bautus and ten otherSenators, with a companion bill in the House introduced 
by then Congressman Daines, S.715 would have authorized the creation of an account In the Treasury 
Department accessing funds otherwise intended for the Reclamation fund so that a number of pending 
rural water projects, both on and off-lndian reservations in Iowa, South Dakota, Minnesota, Montana, 
South and North Dakota and New Mexico could be completed. As the Committee Report (113-1S7) 
accompanying the bill indicated, over one million Americans have no drinking water piped Into their 
homes and over 2,4 million Americans have critical drinking water needs. The report also points out that 
the unmet need for potable water supplies in the 17 western States exceeds $5 billion and exceeds $1.2 
billion for specific water supply projects on Indian reservations. 

Honorable Committee Members, there will never be economic developmentand Job creation on these 
lands, and the health disparities that so nega lively impact many Indian people will never be addressed 
unlesswehavethismostbaslcofl nfrastructu re - clean and reliable drinking water. These proje cts 
including the Rocky Boys/North Central Montana Rural Water Project have been funded on an annual 
basis In such small amounts that they are literally not keeping up with inflation and at least seven, 
including ours, are experiencing a significant backlog. By stretching funding out unnecessarily over an 
additional three decades and building at a snail's pace due to lack of sufficient funding, the Committee 
report indicates that the additional costs could be as high as $1 billion nationally. Please look at the 
attached chart that shows the impact of funding Ihis project at the present pace. Not only does it take 
forever to be completed (if at all) hut look at the waste of $200 million in the taxpayer’s money under 
the present funding scheme. Think about thesuffering on our reservation and among our neighbors 
that goes along with this delay. 

It is Important to note, as file Committee Report did, thatthe Reclamation Fund has been running a 
surplus of $960 million a year each year since 2005 and that the Rural Water provision found fnS. 715 
authorized the delivery of Reclamation Fund dollars in the amount of $80 mill Ion annually through the 
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year 2035, CBO stated that pay-as-you-go procedures do not apply to this legislation because It would 
not affect direct spending or revenues. 

Please also consider our history on this project In 1597, the Chippewa Cree Tribe of the Rocky Soy's 
Reservation, the State of Montana and the United States negotiated a settlement of the Tribe's wBter 
rights claims. A compact ratifying this agreement was approved that year by the Montana Legislature 
and signed into law at the Federal level by President Clinton in December of 1399 as PL 106-153, the 
"Chippewa Cree Tribe of the Rocky Boy's Reservation Indian Reserved Water Rights Settlement Act." 
Among its other components, the law provided a water allocation of ID, coo acre feet of water to the 
Tribe from Lake El well, which is also known as Tiber Reservoir, a facility that is owned and operated by 
the Bureau of Reclamation. Tiber is SO miles from the funky Boy's Reservation. 

On December 12, 2002, President Bush signed S.2017, the Rocky Boy's/North Central Montana Regional 
Water System (RBNCMKWS or "Rocky Boys/North Central Vinter Project”! Act of 2002 (PC 107-331) as 
tho final step In the federal approval process of transporting that water to the reservation and the 
beginning of a project to improve the quality of life for the Tribe and residents of north central 
Montana. In addition to providing a water supply IbrtheTribe, the project included the provision of 
water service to residents of Chouteau, Hill, liberty, Pondera, Teton, Glacier and Toole counties in 
Montana. 

While we appreciate the funds we have received to date for the Rocky Boys/North Central Water Project 
there is a large population of Indian and non In dim people in Montana who are physically and 
financially dependent an the completion of this project and the provision of water promised In these 
two federal laws. At this point -18 years after the enactment of law settling ttaiTribes’ water rights 
and 13 year after the enactment of a law providing tor the constru ction of water delwe ry systems 
serving the Reservation and thousands of Montanans in surrounding communities — we have 
received less than one-quarter offundsnaadedto complete the construction of this rural water 
project. Please be aware that the nature of the existing water in this part of Montana 1$ such that ihe 
Department of Environmental Quality has implemented a number of boll water orders for our local 
communities. Many reservation residents suffer from H. pylori, a serious water borne infection in the 
stomach. 

Please add the rural water provisions hack into S. 43S during the legislative consideration of this bill. 
Thank you. 


Prepared Statement of Hon. Clement J. Frost, Chairman, Southern Ute 

Indian Tribe 

Chairman Barrasso, Vice-Chairman Tester and members of the Committee, thank 
you for your attention to Indian irrigation projects and for holding the above-ref- 
erenced hearing. 

On behalf of the Southern Ute Indian Tribe (“Tribe”) and the Southern Ute Indian 
Tribal Council, I am pleased to submit this prepared statement for the record and 
to register the Tribe’s strong support for S 438, the Irrigation Rehabilitation and 
Renovation for Indian Tribal Governments and Their Economies (IRRIGATE) Act. 
The Southern Ute Indian Tribe has a long-standing and continuing interest in work- 
ing with Congress to address the problems of failing irrigation infrastructure in In- 
dian Country. The Tribe remains greatly interested in stopping and reversing the 
decades-long deterioration of Indian irrigation projects and firmly believes that the 
passage of S.438 would be an important first step in doing so. 

The Tribe is heartened that the Congress continues to deliberate the best method 
for the United States to meet its obligation to work with tribes to resolve an issue 
of great importance for many tribes. Our Tribe has a particular interest in this leg- 
islation because the Pine River Indian Irrigation Project (PRIIP) on the Southern 
Ute Indian Reservation has suffered many decades of neglect and mismanagement 
by the Bureau of Indian Affairs (BIA). These years of ignoring the needs of the 
PRIIP and its users, both Indian (85 percent of the project’s land base) and non- 
Indian (15 percent) residents of the Reservation, have resulted in a rehabilitation 
and maintenance backlog estimated at up to $60 million. 

The PRIIP has been an important part of the economy and culture of the local 
community since the late 1800s. Its continued deterioration through the decades has 
caused economic hardship for all of its users, both tribal members and non-Indians. 



68 


The project long ago reached a point where conditions created a disincentive for ag- 
gressively practicing agriculture. Now, as the Tribe pursues greater efforts to main- 
tain a diversified economy, the state of the PRIIP continues to be a major impedi- 
ment to economic progress. 

In spite of intermittent efforts by the BIA, the disrepair of the PRIIP system has 
still not been adequately evaluated and catalogued. Nonetheless, previous analysis 
shows the increasingly dilapidated state of the project: 

• only an estimated 15 percent of the project’s 175 miles of canals can be consid- 
ered in good condition; 

• some of the project’s major diversion structures date to the 1930s and have had 
no major rehabilitation or improvements since the 1960s; 

• an estimated 40 percent of the project’s irrigable acreage is not being irrigated, 
and a significant amount of that simply cannot be irrigated given the current 
state of the project; 

• the project’s largest canal, serving over 4,500 acres of Indian and non-Indian 
land, has breached and experienced multiple major bank slope failures in less 
than a year and its ability to deliver a full supply of water in the coming season 
is questionable; 

• dozens of smaller drop structures constructed pre-1920s have collapsed and sim- 
ply been abandoned, exacerbating erosion of the system; 

• many structures have failed due to erosion, poor design, and poor maintenance; 

• ditches have been abandoned and lands that were previously irrigated have be- 
come derelict, requiring costly rehabilitation; and 

• erosion has created miles of incised canals and ditches where elevated 
headgates no longer allow for the diversion of water to lands that historically 
were irrigated. 

The amount of work necessary to bring the system to a minimal level of adequate 
functionality is staggering. 

The Tribe has committed to fixing the PRIIP, and has previously worked with this 
Committee on various legislative efforts specific to the PRIIP; but, at this time, we 
firmly believe the broader tribal approach to planning and funding concepts outlined 
in S.438 are the best vehicle for finally getting attention and resources paid to the 

PRIIP. 

We recognize that we are far from the only tribe facing these issues and, there- 
fore, we strongly support a broad solution that addresses the greater problem across 
Indian Country. Furthermore, we believe that the solution to the problem of irriga- 
tion project rehabilitation, maintenance, and continued operation must include 
sound planning intended to create long-term agricultural sustainability and eco- 
nomic viability. Such an approach must be built on an effective partnership between 
the federal government and the tribes, and S. 438, by requiring adequate study, pre- 
planning, and, most importantly, consultation with tribes and irrigation system 
users, would ensure such a partnership is developed before repair work begins. 

Importantly, the IRRIGATE Act would also authorize tribes to assume responsi- 
bility for repair projects through Indian Self-Determination and Education Assist- 
ance Act contracts and compacts. Last, while we understand that passage of S. 438 
would result in large costs to the federal government, those costs are spread out 
over a number of years and, unfortunately, given the many decades of the federal 
government’s failure to properly maintain Indian irrigation projects, a significant 
federal price tag is simply unavoidable. Unlike other areas of federal largesse, how- 
ever, the funds authorized by S. 438 would finally serve those for whom the federal 
government stands as trustee and, in many cases, carry through on solemn treaty 
promises made to tribes by the Federal Government over a century ago. 

Thank you for considering these comments and including them in the record. If 
the Tribe can be of assistance to the Committee as it considers this legislation, 
please do not hesitate to contact me. Last, we urge the Committee to favorably re- 
port S. 438 and seek swift passage by the full Senate. 


Prepared Statement of the Navajo Housing Authority (NHA) 

The Navajo Housing Authority (NHA) is thankful for this opportunity to submit 
testimony to the United States Senate Committee on Indian Affairs for the legisla- 
tive hearing on, “S. 710, the Reauthorization of the Native American Housing As- 
sistance and Self-Determination Act of 2015 (NAHASDA).” We appreciate the Com- 
mittee’s efforts to highlight the importance of Indian housing, and to hold a hearing 
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to examine the provisions of S. 710. We thank Chairman John Barrasso for intro- 
ducing this bill and we look forward to working with him on its passage. 

The NHA hopes that the Committee will find this testimony both informative in 
understanding our views on the NAHASDA reauthorization, and to understand and 
appreciate the direction that NHA is headed in building sustainable and vibrant 
communities. 

Background on NHA and the Navajo Housing Need 

Completed in August 2011, the NHA’s housing needs assessment study estab- 
lished a baseline housing need on the Navajo Nation of 34,100 new homes and an- 
other 34,300 existing homes are in need of major repair — which equates to approxi- 
mately $9 billion. After holding a series of regional workshops and consultations 
with all 110 Navajo communities the total housing need was re-adjusted to 50,445 
new homes. 

It was evident that to meet this overwhelmingly unmet housing need NHA must 
break with the status quo and employ new strategies towards an integrated and 
comprehensive approach that maximizes our funding, facilitates large-scale housing 
development while investing and building sustainable communities. Furthermore, in 
2012, the NHA developed a five-year expenditure plan (2013-2017) that set aggres- 
sive spending goals to bring down the large balance of undisbursed Indian Housing 
Block Grant (IHBG) funds. The organization has been successful in meeting its tar- 
geted goals, and to-date has spent approximately $329 million, built 580 new hous- 
ing units, modernized 964 older housing units, and funded the development of 16 
group homes and acquisition of 3 housing units for persons with disabilities since 
implementing the expenditure plan on October 1, 2012. Moreover, we have broken 
ground for the Bluestone Development — our first sustainable master-planned com- 
munity that will provide an additional 165 housing units. 

It is important to note that NHA is more than just a construction agency that 
builds new homes. On a day-to-day basis we cover an array of housing services that 
includes the management and operation of over 9,200 housing units including 29 of- 
fice facilities and oversight of an additional 2,000 units operated by other local hous- 
ing providers. NHA is also addressing longstanding deferred maintenance of older 
housing units built before NAHASDA that require modernization and retrofits to 
meet Section 504 accessibility requirements for both dwelling and non-dwelling fa- 
cilities. Beyond housing, NHA engages in crime prevention and safety activities as 
well as model projects that include, but are not limited to: Boys & Girls Club and 
other youth facilities, women and children shelters, college student housing, elderly 
care homes, supportive housing, and other relevant projects. 

NHA Views on S. 710 

NAHASDA was created in the spirit of self-determination to provide tribes local 
control and decisionmaking of affordable housing programs for their tribal commu- 
nities. We appreciate the advances in S. 710 that enhance local decisionmaking au- 
thority and recognize that tribes have the sovereign authority to set standards and 
guidelines within their tribal community. More specifically, we support the following 
changes included in S. 710: 

1) Clarifications relating to program and non-program income; 

2) Use of tribal prevailing wage and a single environmental review for projects 
funded by multiple federal agencies; 

3) Ability for tribes to set maximum rents and homebuyer payments; 

4) Technical correction on maximum leasehold terms to reflect those included 
in the Helping Expedite and Advance Responsible Tribal Homeownership Act 
(HEARTH); 

5) Open the eligibility of TDHEs to apply for the ICDBG program; and 

6) Expansion of the Public Assisted Housing Drug Elimination Act of 1990 to 
include clean up due to methamphetamine damage. 

We feel these changes will help streamline the ability of NHA to effectively man- 
age and operate its housing programs and services. 

Native American Veterans Supportive Housing 

Veterans housing and supportive services is a major need on the Navajo Nation. 
The 2011 housing survey conducted of 11,500 households on the Navajo Nation 
showed that those homes housed 31,213 families. Of those, 2,726 were households 
that included at least one veteran. As noted earlier, many of these homes, nearly 
30,000 existing homes, are in need of major repair. However, because there is no 
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other housing available, often the veteran and their family are forced to live in di- 
lapidated housing that could easily be consider substandard or inhabitable. 

NHA was pleased that Congress authorized HUD to set aside funds for the Native 
American VASH program through the 2015 “Cromnibus” bill. NHA is anxious to be 
a part of the Native American VASH Program. However, as we expressed in our 
comments to HUD, this program can only be successful if the design fits with the 
current NAHASDA programs and services. Our main request is that the Native 
American VASH program ultimately employ a true tribal-federal partnership to en- 
sure the program will meet the needs of the target population. This would mean 
that the Veterans Administration (VA) would need to consider sub-contracting with 
tribal housing programs and other tribal departments those additional supportive 
services for Native veterans. Delivery of supportive services to a large population 
with remote geographic locations like the Navajo Nation may create challenges for 
VA personnel to provide timely and comprehensive supportive services. 

Tenant-based, rental assistance versus project-based rental assistance. The biggest 
problem with using the tenant based rental assistance vouchers on the Navajo Na- 
tion is the lack of private or non-profit housing for renters. Therefore, the Native 
American VASH language should allow rental assistance to be used on housing cur- 
rently included in the housing stock of the tribal housing programs. If vouchers 
could be used on current NHA rental properties, then we can set aside a fair num- 
ber of units for potential VASH renters and build more rental units for other fami- 
lies. Currently, NHA relies on using our rental vouchers for only Section 8 approved 
properties off the reservation. This solution will not help veterans who wish to stay 
on the reservation close to a family who is helping to support their recovery. 

As for project based assistance, NHA is ready today to use the project based rent- 
al assistance. Our sustainable community master plan project will create several in- 
tegrated communities that will include public rental, homeownership coupled with 
economic development opportunities. These master-planned communities will be fi- 
nanced and leveraged with federal products and programs, and the project based as- 
sistance can be an element that would work into the development of the master- 
planned communities. NHA’s timeline for this project is moving fast, and to be of 
greatest value the project based assistance would need to be available within the 
next year. 

Demonstration Program for Alternative Privatization Authority 

A new demonstration program is being proposed as Title IX of NAHASDA. The 
new program would allow tribes and TDHEs to work with investor partners to pro- 
vide for the housing needs of the tribe. There should be an option for tribes or 
TDHEs to participate with some of their funding allocation while maintaining their 
participation in the regular NAHASDA program with the remainder of their block 
grant funds. 

Effect of Undisbursed Block Grant Amounts 

Recently, the Navajo Nation Council passed legislation number CF-7-15, that ex- 
presses the position on NAHASDA reauthorization. In brief, the position states that 
the Navajo Nation supports NAHASDA reauthorization, however the Nation ex- 
presses opposition to any “withholding” language that does not have an effective 
date of 2018. 

We appreciate Chairman Barrasso for hearing NHA’s and the Navajo Nation’s 
concerns, and including in S. 710 an effective date of Jan. 1, 2018 for any “with- 
holding” language. NHA would like to note that we have consistently upheld to our 
commitment to address our undisbursed funds. In fact, we have spent a total of 
$329 million to date since the start of our expenditure plan in 2012 and we cur- 
rently have an 80 percent expenditure rate — these numbers show both a significant 
decline in unspent IHBG funds and a significant increase in spending IHBG funds. 
Our aggressive five year expenditure plan that started on October 1, 2012 will 
spend down the backlog of undisbursed funds by the end of FY 2017. The effective 
date in S. 710 is in-line with our targeted expenditures goals — NHA will have 
brought down our balance of undisbursed IHBG funds before the “withholding” lan- 
guage takes effect. 

The Committee should be assured that NHA is not carelessly spending this 
money, we have a prudent development strategy to ensure that our expenditures are 
making strategic investments into our Navajo communities. We must note that it 
takes nearly three to five years just to build homes on the Navajo reservation. There 
is considerable planning involved just to make housing development a reality. 

Conclusion 

NHA was one of the first Indian Housing Authorities to be established, and it was 
the Navajo Nation leadership who gathered with other tribal leaders in 1996 to ad- 
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vance NAHASDA’s initial passage. We were honored to work with a broad coalition 
of tribes and Congress to pass this important piece of legislation. We hope that Con- 
gress will work to swiftly pass a reauthorization bill that recognizes and honors the 
spirit of self-determination and self-governance. NHA must be clear that we cannot 
support a bill that does not include a 2018 effective date for any “withholding” lan- 
guage for undisbursed IHBG funds — Congress should recognize that NHA has gone 
above and beyond to prove to Congress that we are meeting our spending goals and 
we respectfully ask that our request is honored. 

NHA appreciates the opportunity to provide you this written testimony for the 
record, and we would be please to answer any questions that the Committee or the 
Senate may have. 


Prepared Statement of the Ute Indian Tribe of the Uintah and Ouray 

Reservation 

Chairman Barrasso, Vice Chairman Tester, and Members of the Committee on In- 
dian Affairs, including Mr. Hatch, Mr. Enzi, and Mr. Daines, sponsors of the bill, 
thank you for the opportunity to testify on S. 438, the “Indian Tribal Energy Devel- 
opment and Self-Determination Act Amendments of 2011.” The Ute Indian Tribe is 
a federally recognized Indian tribe and the beneficial owner of the Uintah Indian 
Irrigation Project, which is held in trust by the United States Secretary of the Inte- 
rior. The Uintah Indian Irrigation Project is one of the 16 irrigation projects man- 
aged by the Bureau of Indian Affairs. The Tribe supports S. 438, and requests that 
the bill include the amendments described in the final section of our testimony. 

Historical Background of the Ute Indian Tribe of the Uintah and Ouray 
Reservation 

The Ute Indian Tribe is made up of three Bands, the Uintah, White River, and 
Uncompaghre Bands. The Tribe was organized pursuant to the provisions of the In- 
dian Reorganization Act of June 18, 1934 (48 Stat. 984, as amended). The Tribe’s 
Uintah and Ouray Reservation (Reservation) is located in northwestern Utah. 

The Federal Government’s allotment policies resulted in substantial losses of the 
Tribe’s Reservation lands. The Reservation originally included approximately 4.5 
million acres. The Tribe now owns about 1 million acres of trust lands. 

The Uintah Indian Irrigation Project 

Utah is the second most arid State in the country. It rains little in the summer 
and, therefore, the only source of water is the winter snow melt and the ability to 
store it. Water management has long been recognized early and often by the Federal 
Government as a necessary component of the development of the Tribe’s lands, in- 
cluding allotments, in the settlement of the Reservation. For example, in his annual 
report for 1905, the Commissioner of Indian Affairs observed of the Ute Indians: 

The future of these Indians depends upon a successful irrigation scheme, for 
without water their lands are valueless, and starvation or extermination will be 
their fate. The circumstances are such that delay or hesitation will be fatal be- 
cause all rights to waters in Utah are based on the priority of use. 

Thus, on June 21, 1906, the United States Congress authorized the construction 
of irrigation systems to irrigate “the allotted lands of the Uncompahgre, Uintah, and 
White River Utes in Utah,” with “the cost of said entire work to be reimbursed from 
the proceeds of the sale of the lands within the former Uintah Reservation.” Now 
known as the Uintah Indian Irrigation Project, the Congressional authorization pro- 
vided: 

That such irrigation systems shall be constructed and completed and held and 
operated, and water therefor appropriated under the laws of the State of Utah, 
and the title thereto until otherwise provided by law shall be in the Secretary 
of the Interior in trust for the Indians, and he may sue and be sued in matters 
relating thereto!.] (34 Stat. 325, 375-76) (emphasis added). 

Under this authority, the Bureau of Indian Affairs (BIA) constructed a system to 
irrigate 78,950 acres of allotted land, via an extensive system of canals and ditches 
to convey water from three river drainages: the Strawberry-Duchesne, Lake Fork- 
Yellowstone, and the Uinta-Whiterocks rivers. 

Also, in anticipation of the project, the United States, through the BIA, made ap- 
plication to the Utah State Engineer in 1905 to appropriate water from the State 
of Utah for the Uintah Indian Irrigation Project (prior to the establishment of the 
Winters Doctrine in 1908 of federallyreserved Indian water rights). Some ten to fif- 
teen years later, the State issued water right certificates for the lands under the 
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Uintah Indian Irrigation Project to the United States, which now holds the water 
rights in trust for the Tribe, allottees, and their successors. 

A program was initiated to level, clear, plow, and fence the Indian allotments to 

f et them into cultivation. Tribal funds were used for this purpose. By 1908, over 
330,000 had been spent on the irrigation project; although less than $7,000 had 
been paid to Indian laborers, and, out of the 78,950 acres within the irrigation 
project, about 25,000 acres had already been sold to non-tribal members. In 1916, 
of 37,380 Indian allotted acres, 13,134 acres were irrigated. Construction ended in 
1922, but no water storage facility was included in the project. 

In 1916, the United States initiated litigation in federal district court to protect 
the Ute Tribe’s water rights because of increasing conflicts between the Ute water 
users of the Uintah Indian Irrigation Project and their non-Indian neighbors over 
the water allocations in the Lake Fork, Yellowstone, Uinta, and Whiterocks Rivers. 
United States v. Cedarview Irrigation Company et al., No. 4427 (D. Utah 1923), and 
United States v. Dry Gulch Irrigation Company et al., No. 4418 (D. Utah 1923). The 
Federal District Court determined the quantity and priority of Tribal water rights 
under the Uintah Indian Irrigation Project on the Uinta- Whiterocks River Basin 
and the Lake Fork-Yellowstone River Basin. 

The court issued two federal decrees recognizing the Ute Indian Tribe’s Winters 
reserved water rights as present-perfected water rights in those two Basins with an 
1861 priority date, the date of the creation of the Uintah Valley reservation (re- 
characterizing the water rights originally filed by the Indian Irrigation Service with 
the State of Utah prior to the 1908 Winters decision). The two Federal Court De- 
crees provided 179,315.07 acre-feet per year for irrigation of 59,771.69 acres of Trib- 
al allotments within the Project, with a total irrigation diversion limit of 3 acre-feet 
per year per acre, and permitted year-round diversion of water for domestic, cul- 
inary, and stock watering uses. Project lands irrigated by the Duchesne River con- 
sist of approximately 18,000 acres. 

BIA has responsibility for the management of the Uintah Indian Irrigation 
Project. There have been a century of reports studying the problems of the Uintah 
Indian Irrigation Project. All of them conclude that the continuous deferred mainte- 
nance of the project and failure to construct the required storage facilities that 
would support irrigation through the mid-to-late summer months has significantly 
impacted the ability of the Ute Indians to efficiently farm there. 

In some of the more recent reports, HKM Associates, a tribal contractor, issued 
a report in 1982 and found from a survey of 3,425 Uintah Indian Irrigation Project 
irrigation structures showed that 84 percent were in need of repair or replacement. 
Then, in 1988, both the Tribal engineer and the Department of Interior concluded 
that $75 million was needed to repair and rehabilitate the Project. 

In an attempt to address these problems, under the 1992 CUPCA, the Secretary 
retained trust responsibilities to the Ute Tribe and allottees of the Project, but 
turned over the daily operation, maintenance, rehabilitation, and construction of the 
Uintah Indian Irrigation Project to a water users’ organization. Under the 1992 
CUPCA, the Secretary is required to “use funds received from assessments, carriage 
agreements, leases, and all other additional sources . . . for the Uintah Indian Irri- 
gation Project administration, operation, maintenance, rehabilitation, and 
construction ...” Section 203(f), CUPCA. 

However, Congress has not provided any funds to the Uintah Indian Irrigation 
Project for these activities — even though over half of the landowners under the 
Project are Indians, who continue to struggle with their ability to pay a sufficient 
level of assessments that could support the on-going costs of long-time deferred re- 
pair, replacement, maintenance, and construction of the Project works and des- 
perately required storage facilities. 

Another report issued by BIA in 2008 asserted: “The Uintah Irrigation Project has 
deferred maintenance needs in excess of $86.1 million to bring the aging, deterio- 
rated infrastructure up to current standards. The majority of our diversion struc- 
tures lack any safety features to keep personnel safe while operating gates and 
cleaning debris for the upstream side of the structures. There is no fencing or gates 
to prevent the general public from getting on any of our structures of features.” 1 

Finally, a General Accounting Office (GAO) report issued in 2006 on the Indian 
Irrigation Projects 2 stated that the BIA estimated the cost for deferred maintenance 


r See U.S. Dept, of Interior, BIA, Western Region, “Operation and Maintenance Guidelines: 
Uintah Indian Irrigation Project, Uintah and Ouray Agency” (Dec. 23, 2008). 

2 GAO Report to the Chairman, Subcommittee on Interior and Related Agencies, Committee 
on Appropriations, U.S. Senate, "Indian Irrigation Projects: Numerous Issues Need to be Ad- 
dressed to Improve Project Management and Financial Sustainability,” GAO— 060-314 (February 
2006). 
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at its 16 irrigation projects, including the Uintah Indian Irrigation Project, at about 
$850 million for 2005. And the BIA, Office of Trust Services, Division of Water and 
Power, issued a Program Review of the Uintah Indian Irrigation Project in 2011 and 
found many deficiencies in the BIA Agency’s management and administration of the 
Project, resulting in resource mismanagement that adversely affecting the Project 
water users. 

Despite Congressional direction, the Tribe has yet to see the comprehensive reha- 
bilitation of the Project or the construction of storage facilities necessary for the op- 
eration of the Project. The Ute Tribe’s and allottees’ treatment by the Federal Gov- 
ernment with regard to funding for the Uintah Indian Irrigation Project has been 
particularly egregious when one important fact, unique to the Ute Indians (and 
maybe only one other Indian irrigation project) is considered: the United States is 
designated by statute as the trustee of the Uintah Indian Irrigation Project, where 
the Secretary of Interior holds the Project in trust for the Indians. Act of June 21, 
1906, 34 Stat. 325, 375-76. 

The Need for Tribal Storage 

The need for tribal storage for the Uintah Indian Irrigation Project has been 
clearly and repeatedly documented for over 100 years, since the early 20th Century. 
Indeed, it is well known that irrigation cannot be successful in an arid environment 
without storage. An extensive historical record supports the conclusion that the Fed- 
eral government, through both BIA and the Bureau of Reclamation, has long recog- 
nized the fact that both natural flows and storage are needed to make farming 
under the Project successful. 

The following excerpts briefly highlight the Federal Government’s acknowledged 
awareness of its obligation to manage the Project through storage facilities: 

U.S. Indian Service (1916): 3 The ditch-riders “were powerless to overcome the di- 
version of all the water from Lake Forks and Uintah rivers above the headgates of 
the ditches of this project diverting from the lower reaches of these streams.” 

BIA (1938): 4 “[T]he Indian Service has not constructed storage reservoirs, al- 
though storage water would be a valuable asset.” 

BOR (1965): “This [Uintah Indian Irrigation] project is substantially completed 
with the exception of storage requirements.” 

BOR (1968): 5 “Storage regulation for irrigation such as that which would be pro- 
vided by the Uintah Unit ... is urgently needed.” 

BOR (1975): 6 “There is an urgent need for storage facilities to regulate the 
streamflows to match the irrigation demand pattern.” 

DOI (1977): 7 “The Secretary of the Interior has fiduciary responsibility for the 
welfare of the Ute Indian Tribe. The Tribe has supported the Bonneville Unit to as- 
sure an orderly development of water resources for the Tribe through the Central 
Utah Project. Water for the Bonneville Unit is available through agreements made 
by the United States and the Ute Indian Tribe.” 

BIA (1978): 8 “Water storage has never been provided [to the Uintah Indian Irri- 
gation Project], . . and is greatly needed.” 

BOR (1978): 9 “Substantial areas of potentially irrigable Indian lands are entirely 
without a water supply. . . .” 

BOR (1980): 10 “No storage reservoirs were built [for the Uintah Indian Irrigation 
Project], and therefore only a partial supply could be furnished.” 

In Title II of CUPCA, Congress provided funds for the Central Utah Water Con- 
servancy District (District) to develop alternative, smaller storage facilities for the 
Uintah and Upalco Units, which would serve the Tribe’s Uintah Indian Irrigation 
Project. Unfortunately, as planning commenced the Tribe soon found they were yet 


3 Correspondence from the Dept, of Interior Engineer to H.W. Dietz, Superintendent of Irriga- 
tion, dated January 20, 1916, regarding problems with the Uintah Irrigation Project. 

4 U.S. Bureau of Indian Affairs. A Study of Economic Conditions on the Uintah Irrigation 
Project, Utah. Including Recommendations for the Adjustment of Irrigation Assessments with 
Suggestions for Project Composition, Rehabilitation and Administration. September, 1938. 

5 U.S. Bureau of Reclamation. Uintah Unit, Central Utah Project, Feasibility Report. May, 
1968. 

6 U.S. Bureau of Reclamation. Uintah Unit, Central Utah Project, Report for Certification of 
Physical, Economic, and Financial Feasibility. April, 1975. 

7 U.S. Dept, of Interior, Water Projects Review Office, Preliminary Information and Data 
Sheets for Bonneville Unit (Bureau of Reclamation, March 15, 1977). 

8 U.S. Bureau of Indian Affairs. Statement of Position Water Resource Issues Uintah and 
Ouray Reservation. June, 1978. 

9 U.S. Bureau of Reclamation. Uintah Unit, Central Utah Project, Definite Plan Report. Au- 
gust, 1978. 

10 U.S. Bureau of Reclamation. Uintah Unit, Central Utah Project, Status Report. June, 1980. 
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again not benefitting. The Tribal allocation for storage in the proposed projects was 
smaller than contemplated under the original Upalco and Uintah Units, and would 
not fulfill the storage needs of the Tribe under the Uintah Indian Irrigation Project. 
By the late 1990s, it became clear that the projects as designed were not in the best 
interest of the Tribe. In 1999, the Tribe decided against supporting the replacement 
projects as planned. Although the Tribe withdrew support for these particular res- 
ervoirs, the Tribe did not give up on its pursuit for storage, nor was the obligation 
of the Federal Government to provide storage relieved. 

Less than 9 percent of the irrigation water promised to the Tribe was ultimately 
developed. Compared to the total amount of water developed in the Uinta Basin by 
the CUP, less than 5 percent is directly made available to the Tribe. 

Because of these shortages, the Tribe has sought to develop viable, environ- 
mentally sound storage facility options that will regulate the flows of Reservation 
streams and provide an ample and dependable water supply for the Tribe under the 
Project. Storage, combined with natural flow, is the only way the Tribe can fully 
develop its Reservation lands under the Project and put its reserved water rights 
to use. 

Proposed Amendments for S. 438, the IRRIGATE Act 

The Uintah Indian Irrigation Project is in a debilitated state and represents a sig- 
nificant hazard to individuals working for the Project and distributing the irrigation 
water and to those irrigating under the Project. To ensure that that the IRRIGATE 
Act fully addresses the Federal government’s trust responsibility for the Tribe’s 
Uintah Indian Irrigation Project and focuses funding on the most pressing issues 
for creating successful Indian irrigation projects, the Tribe requests that the fol- 
lowing amendments, shown in underline, be included in the bill. 

SEC. 201 REPAIR, REPLACEMENT, AND MAINTENANCE OF CERTAIN IN- 
DIAN IRRIGATION PROJECTS. 

(a) IN GENERAL. — The Secretary shall establish a program to address the de- 
ferred maintenance needs of Indian irrigation projects, including the construction of 
storage needs, that — 

(1) Create risks to public or employee safety or natural or cultural resources; 

and 

(2) Unduly impede the management and efficiency of the Indian irrigation pro- 
gram. 

SEC. 202 ELIGIBLE PROJECTS. 

The projects eligible for funding under section 201(b) are the Indian irrigation 
projects in the western United States that, on the date of enactment of this Act — 

(1) are owned by the Federal Government, as listed in the Federal inventory 
required by Executive Order 13327 (40 U.S.C. 121 note; relating to Federal 
real property asset management); or 

(2) are held by the Secretary in trust for the Indians pursuant to Congressional 
authorization of the project; and 

(3) are managed by the Bureau of Indian Affairs (including projects managed 
under contracts or compacts pursuant to the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. §450 et seq. or any other statute au- 
thorizing any such contract); and 

(4) have deferred maintenance documented by the Bureau of Indian Affairs. 
SEC. 203 REQUIREMENTS AND CONDITIONS. 

(1) programmatic goals to carry out this title that — 

(A) would enable the completion of repairing, replacing, improving, , or per- 
forming maintenance on projects as expeditiously as possible; 

(B) would provide storage facilities to enable the projects to becomes feasible 
and profitable by having an adequate water supply; 

(2) funding prioritization criteria to serve as a methodology for distributing funds 
under this title, that take into account — 

(C) the extent to which deferred maintenance, or failure to provide storage, 
poses a threat to the ability of the Bureau of Indian Affairs to carry out 
the mission of the Bureau of Indian Affairs in operating the project; 

(D) the extent to which repairing, replacing, improving, or performing mainte- 
nance on, or the construction of, a facility or structure will — 

(iv) assist in protecting natural or cultural resources; and 



75 


(v) use modern irrigation technologies for the conveyance and distribution of 
irrigation water that will improve the efficiency of water management and 
use by a project. 

SEC. 206. ALLOCATION AMONG PROJECTS. 

(b) PRIORITY. — In allocating amounts under section 201(b), in addition to consid- 
ering the funding priorities described in section 203, the Secretary shall give pri- 
ority to eligible Indian irrigation projects serving more than 1 Indian tribe within 
an Indian reservation or required by Congress in the authorizing project language 
to be held by the Secretary in trust for the Indians, and to projects for which fund- 
ing has not been made available during the 15-year period ending on the day before 
the date of enactment of this Act under any other Act of Congress that expressly 
identifies the Indian irrigation project or the Indian reservation of the project to ad- 
dress the deferred maintenance, repair, or replacement needs and/or storage needs 
of the Indian irrigation project. 


Letter from Hon. Jim Allen, Representative, House District 33, Fremont 
County and the Wind River Indian Reservation 

Dear Senator Barrasso, 

Thank for sponsoring the IRRIGATE Act. I write today in support of this impor- 
tant bill. It will, if passed, provide much needed rehabilitation funding for our dilap- 
idated and crumbling irrigation delivery canals, ditches and structures on the Wind 
River Indian Reservation of Wyoming. This reservation is home to two tribes, the 
Eastern Shoshone, Northern Arapaho and several non-tribal residents totaling ap- 
proximately 17,000-20,000 people. It is important to note that the decay of the irri- 
gation system on this reservation is due to a backlog of uncompleted federal mainte- 
nance and to shortfalls in Congressional funding. This bill will go a long way in 
bringing this aging and decadent system back up to the former standards. By re- 
pairing the system, precious water will be better utilized, crops will improve, our 
local economy will improve and water will be saved for downstream users. Just as 
importantly, water will be delivered fairly and equitably. Everybody wins. 

However, I would caution Congress to designate these irrigation rehab funds to 
be spent on repairing the broken irrigation system, not hiring more BIA 
adminstrators or funding more studies. That has already been done and Billings 
BIA Irrigation staff, the Tribal Water Engineer, both Tribal Councils and irrigators 
know exactly what needs fixed and where. This money could be put to good use im- 
mediately if this bill passes. 

I represent a large portion of the reservation and most of its irrigated lands in 
the Wyoming House of Representatives. I am also on the House Agriculture, Public 
lands and Water committee and the state of Wyoming knows well the ancient status 
of reservation irrigation infrastructure and the need for funding. The state does not 
have enough money to adequately fund repairs, but more importantly, the Federal 
Government has a trust responsibility to the tribes and it has fallen decades behind 
in funding irrigation repairs on the reservation. We need this bill. 

One last point. Since there are also non-tribal landowner/irrigators residing on the 
reservation, it is imperative they are counted and heard too in policy development 
regarding prioritizing irrigation rehabilitation projects and timelines. Water is ap- 
purtenant to the land regardless of tribal membership status. 

Thank you for bringing this very important and beneficial bill. I hope it passes. 


Letter from Fred Tammany, Chairman, Ray Canal Water Users Association 

Dear Senator Barrasso, 

I am writing in response to your proposed legislation, the “IRRIGATE” Act for re- 
habilitation of the deteriorating irrigation systems on Indian Reservations through- 
out the West. Our water-user’s group, the Ray Canal Water Users Association, is 
comprised of two hundred seventy-eight (278) members and manages 10,260 acres 
on the Wind River Indian Reservation, home to both the Shoshone and Northern 
Arapaho Tribes. 

As you are aware from your visit with us last summer that was hosted by the 
Tribal Water Engineers Office, our system is close to collapse and in desperate need 
of rehabilitation after years of neglect by the controlling BIA. Your legislation would 
work to correct these inadequacies would benefit all users of the Wind River Irriga- 
tion Project and fulfill the trust responsibilities of the United States. 

The Ray Canal Water Users Association and the Crowheart Water Users Group 
on the Wind River Reservation have demonstrated that prudent maintenance, vol- 
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unteers, and lower overhead costs make considerable improvements to the fair and 
equitable delivery of water to the irrigators. With the help of this legislation, our 
groups would be able to capitalize on best-use practices that have developed over 
the years and make a more efficient system that would end up benefiting all occu- 
pants of the reservation. 

In closing, our Ray Canal Water Users Association looks forward to the passage 
of this legislation and rolling up our sleeves with a “Get ‘er done” spirit so that we 
can all reap the rewards from this act. Our only concern is that the funds need to 
be correctly allocated in order to avoid creating more unnecessary administrative po- 
sitions and to avoid paying for studies that have already been completed. There 
have been many studies completed regarding the irrigation situation on our reserva- 
tion, but no action has been taken until now. As water users, we are quite familiar 
with the inadequacies of the system and the areas of critical importance in the 
rehab project; our experience should be capitalized upon and could be invaluable to 
the successful economic basis of this project. We also hope that there will not be 
liens or debts assigned to the users as a result of this Act. Agriculture has and hope- 
fully always will be an important contributor to the gross national product and the 
world with a little help from our friends in Washington D.C. 

This legislation is a last line of hope if our irrigation system is to survive. We 
cannot thank you enough for the concern you have demonstrated for our plight, for 
work towards the opportunity to improve our system, and for your contributions to 
agricultural communities, Fremont County, the State of Wyoming, and the United 
States of America. 


Letter from the Crowheart Bench Water User’s Association (CBWUA) and 
the “A” Canal Water User’s Association (ACWUA) 

Indian Affairs Committee, 

The Crowheart Bench Water User’s Association (CBWUA) and the “A” Canal 
Water User’s Association (ACWUA) would like to express our support for the “Irri- 
gation Rehabilitation and Renovation for Indian Tribal Governments and Their 
Economies Act” or the “IRRIGATE ACT” 

The CBWUA and ACWUA are irrigator managed irrigation systems in the 
Crowheart Unit of the Wind River Reservation. These organizations manage their 
systems, totaling approximately 10,500 acres, through a Cooperative Assistance 
Agreement (CAA) with the Bureau of Indian Affairs, directed by an elected board 
of irrigators. Since the inception of these organizations, many positive steps have 
been taken to improve the delivery and overall operation of the BIA irrigation sys- 
tems in the Crowheart area. Dilapidated structures have been replaced, miles of ca- 
nals and laterals have been cleaned, and multiple individual farm turnouts have 
been updated. All of these tasks have been completed while maintaining irrigation 
operations and maintenance assessments that are significantly lower than those 
paid by other units that fall under BIA management on the Wind River Unit. Cost 
savings on administration, (board members are on a volunteer basis), low overhead 
(the associations do not own equipment or employ operators, but instead hire con- 
tractors) and donated labor by irrigators have made this arrangement feasible. How- 
ever, like all the systems on the Wind River Unit, the deferred maintenance needs 
we have inherited are significant. We have been benefited in recent years from 
funding provided through legislation spearheaded by the late Craig Thomas and 
others that was administered by the Tribal Water Engineer’s office and matched by 
funds provided by the Wyoming Water Development Commission. These funds have 
served to rehabilitate many structures on the Wind River Reservation, inc luding 
two major diversion structures in the Crowheart area. Unfortunately, the 7 million 
dollar amount provided by the Wyoming Water Development Commission and the 
Thomas legislation is far from adequate to address the rehabilitation needs of the 
irrigation infrastructure on the Wind River Reservation. 

The “IRRIGATE ACT” would provide much needed funding to help cover the costs 
of rehabilitation, enhance safety features, and modernize the systems in Crowheart 
and throughout the reservation. In our experience managing our systems, dollars go 
much further when they are put to work on the ground, not to add unnecessary ad- 
ministrative positions or purchase very expensive and often inefficient equipment 
and operators. Our systems have been studied extensively, most recently in 2006. 
Studies are a valuable tool to ensure proper allocation of funds within a project, 
however those landowners who pay the operations and maintenance assessments 
and have invested their time and efforts in improving their systems as we have in 
Crowheart should be considered authorities on their systems and should not be ig- 
nored. As irrigators, we would much rather see funds go to work on the ground than 
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on yet another study. It is also critical that funds are not provided with strings at- 
tached, such as liens against the land serviced by the systems or debts that are as- 
signed by those who do not own the land. 

In summary, we are encouraged by the opportunities this proposed legislation will 
bring to the communities throughout the Wind River Reservation. The water is tied 
to the land in these communities and delivery of this water in an efficient manner 
is the key to the success of the operations in the area. Wateruser groups like those 
in Crowheart are critical to improving operations because those involved have a fi- 
nancial interest in their success. Thank you for your efforts on this legislation, and 
we look forward to working with the Committee in the future. 

o 



